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JOINT APPENDIX 


[ Filed August 24, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on July 2, 1959, Sworn in on July 7, 1959 
THE UNITED STATES OF AMERICA ) Criminal No. 757-59 


) Grand Jury No. 999-59 


We First Degree Murder 


ERNEST McDONALD (22-2401 D.C. Code) 


The Grand Jury charges: 

On or about July 11, 1959, within the District of Columbia, Ernest 
McDonald purposely and with deliberate and premeditated malice, 
murdered Fred L. Jenkins by means of shooting him with a pistol. 


/s/ Oliver Gasch 
Attorney of the United States 
A TRUE BILL: In and for the ste hed of Columbia 


/s/ Carl F. Tierney, Foreman. 


[ Filed August 28, 1959] 
PLEA OF DEFENDANT 

On this 28th day of August, 1959, the defendant Ernest McDonald, 
appearing in proper person and by his attorney, Wilfred Milofsky, being 
arraigned in open Court upon the indictment, the same being read to him, 
pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


/s/ LUTHER W. YOUNGDAHL 
. Presiding Judge 

Fiore Criminal Court #2 
United States Attorney 


By: Joseph Lowther 
Assistant United States Attorney 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D.C. 
January 30, 1961 


* * * * * 
MR. MC LAUGHLIN: Call Johnson, Robert Johnson. 
Whereupon -- 
ROBERT HENDERSON JOHNSON 
was called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Now, talk real loud, so we all can hear you. 
What is your full name? A. Robert Henderson Johnson. 
* * * * * 
Q. Now, recalling your attention to July 11 of last year, 1959, where 
were you employed? A. At the American Restaurant and Bar. 
Q. The American Restaurant and Bar on July 11 was located where? 
A. Seventh and P Street, N. W. 
Q. Is that in the District of Columbia? A. Yes, sir. 
Q. And were you in that restaurant, we will say, between the hours 
of nine and ten p.m.? A. I was on duty at the time. 
* * * bd * 
Q. Now, did you know one Fred L. Jenkins during his life? A. Yes, 
I did. 


Q. And on July 11 of 1959, did you see Fred L. Jenkins? A. I did. 
Q. All right. When and where did you see Fred L. Jenkins on 

July 11 of 1959? A. At the American Restaurant and Bar. 
Q. Can you recall the approximate time when you saw him at -- when 


you say, "at," do you mean in the bar? A. Yes. 

Q. Can you tell us the approximate time when you first saw Jenkins 
in the bar, the American Bar and Grill? A. That was about seven o'clock 
when I first saw him. 


Q. Seven? A. Yes. 

Q. That is p.m.? A. P.M. 

Q. Did you observe as to what he was doing daring the time that 
he was inthere? A. Yes. He was drinking at the time he was in there. 

Q. Do you recall whether or not there was anyone with him that 

you knew at that time? A. Yes, a friend of his which we -- 

Q. Do you recall the friend's name? A. I don't know his full name, 
but we call him Shorty. 

Q. Shorty? A. Yes. 

Q. If I told you his name, would that make any impression on you? 
A. I think so. 

Q. Hollins? A. Yes. 

* * * * * 

Q. All right. Did ther come a time when Fred L. Jenkins left that 
restaurant that evening? A. Around -- I think it was around a little after 
eight. 

Q. After eight at night? A. After eight -- I don't know the exact 
time, but I asked Fred and Shorty to leave. 

Q. Would you say it was closer to eight or closer to nine p.m. that 

night that he left? A. Ididn't --I wouldn't be able to say exactly 
now because it has been quite some time ago. 

Q. There came a time when they did leave, is that right? A. Yes, 
there was. 

Q. What door did they go out of ? A. The front door is only one 
way out. 

Q. Where is the front door located in that restaurant? A. On 
Seventh Street side. 

Q. How far from P Street would the front door be? A. About fifty 
feet. 


Q. What I want to know is this: Is the front door in the middle of 
the building, the store? A. Yes. | 
Q. Or onthe end? A. Right in the center of the building. 
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Q. And when Jenkins and Hollins left the restaurant, did you remain 
in the restaurant? A. No, I walked out right behind them. 

Q. Right behind Jenkins and Hollins, is that right? A. That is right. 

Q. All right. Now, as you walked out behind them, did there come a 
time when they were on the sidewalk in front of the American Grill? A. Yes, 


right at the door. 

Q. Right at the door. And when they were right at the door -- when 
you say, "they ,’’ you mean Jenkins and Hollins? A. Yes. 

Q. When they were right at the door, where were you? A, I walked 
right out the door behind them and walked around them and -- 

Q. All right, and when you did that, did you see anyone else out 
there at that time? A. They stopped and start talking to two fellows was 
standing there on the side. 

Q. Start talking to whom? A. To the two fellows standing at the 
right of the door as you come out. They was talking to them, the reason I 
had to walk around them. 

Q. Did you hear what they were talking about? A. Not at the time, 
I didn't. 

Q. All right. Within a short time after that, did you hear what they 
were talking about? -A. Yes. Shortly after I had walked out, the boy, the 
fellow they call Shorty -- 

Q. Keep your voice up now. A. Shortly after I walked away from 
where they were standing there talking, the fellow I call Shorty, he called 

me over to verify -- 

Q. When you say, "Shorty," you mean Hollins, is that right ? 

A. That is right. -- to verify the statement that he and Fred had been inside. 

Q. Now, Hollins called you back to verify what statement and to 
whom? A. To the two fellows that was standing there talking to them. 

Q. All right. Now, did you hear any conversation between those 
two fellows and Jenkins? A. Yes. One fellow was accusing Jenkins of 
taking his money. 

Q. What else was said or done, if anything? A. Well, Jenkins 


told the fellow that he hadn't taken his money, that he hadn't even been out 
of the place. So the other fellow said he had taken it. So the taller fellow 
was standing right beside me. He said: Well, if you didn't take it, 1am 
going to kill you anyway. : 
@. All right, and then what happened? A, Then he start shooting. 
@. All right. Now who started the shooting? A. The fellow that 
was named Davis, I think it is. 


Q. All right; and who did he shoot at, do you recall? A. He shot 


Fred. 

Q. And when he did that, what did you do? A. Well, I was just 
standing there. I was so shocked I wasn't moving. 

Q. Do you recall how many shots this Davis fired? A. He fired 
more than one. 

Q. And while he was firing, what did the other man do, if anything ? 
A. He was fighting him. 

Q. Fighting whom? A. Fighting the fellow that was doing the 
shooting, which was Davis. He start fighting him. 

Q. Who did? A. Fred start fighting Davis. 

Q. When you say,"Fred,"” you mean Jenkins? A. That is right. 

Q. He started to fight Davis? A. That is right, after the shot. 

Q. What did this other man do that was with Davis if anything ? 
A. He grabbed Jenkins. 

Q. How did he grab Jenkins? A. With his arm around the 
shoulders or neck. 

Q. All right. What did he do if anything after he grabbed Jenkins ? 
A. Well, the three of them tussled around the building from this end to 
this (indicating). Like this is the front, (indicating) , tussled around to the 

side, P Street side. So another -- the pistol fired again while 
they was around there. So the other fellow was holding Jenkins -- told him 
to hold it. 

Q. Told who? A. I imagine he was talking to Davis. That is who 
he was with, see. Just as he said, hold it, he and Jenkins spin around, see, 


and the fellow fired again. 

Q. Now, how did this other man have a hold of Jenkins at that 
time when they were around on P Street? A. Inawrestling manner, you 
know, kind of around his neck, like, his shoulder. 

Q. What? A. He had him around this part of his body (indicating) , 
upper part of his body. I couldn't tell exactly where he had him. 

Q. At the time this other man had him in that position, how was 
Jenkins facing Davis? A. Well, I couldn't tell exactly, because they was 
tussling, see. I don't know whether this fellow was facing him toward Davis 
or trying to stop him. Anyway -- 

* * * * * 

Q. All right now, how long would you say that this lasted? A. Well, 

I couldn't say exactly how long, but I would -- it lasted a few minutes. 
* * * * * 

Q. At the end of those few minutes, where would you say Jenkins 
and Davis and this other man were? A. They was to the right of the 
restaurant on P Street side. 

Q. And how far would you say west of Seventh Street? A. About 
ten or fifteen feet. 

Q. Now, while they were in that location, did you hear or see any- 
thing else happen? A. What do you mean while they was in that location? 

Q. All right. When you saw them standing there on P Street, did 
you hear or see anything else happen at that time? 

MR. MULLIN: Your Honor, I object to that. I am not sure the 
witness said he saw them on P Street. I gathered that he concluded they 
were around on P Street. 

THE WITNESS: No, I said I saw them on P Street. 

I said that. 

* * * 
BY MR. MC LAUGHLIN: 

Q. My next question is, when they were in that location, did any- 

one else come on the scene? A. When they was on P Street side, after 


Jenkins fell, they both walked away toward the car that was parked 
on P Street, which was a Buick. | 

Q. And that car was parked on P how far west of Seventh Street? 
A. Just about right off the corner. I couldn't say exactly. It was right off -- 
just beyond the light post, stop light post there. 

Q. About how many feet would you say? A. I'd say ten feet. 

Q. All right. Now, did you see anyone else approach that scene 
at that time? A. Yes. Two policemens came up at the time. 

Q. Now, prior to the time that the police came up, did you hear 
anyone yell or make -- A. Yes; I heard one of the police officers said: 
Hold it. Police. 

Q. And how far away was the police from Davis and this other 
man? A. One was coming across the street towards the front of the car, 


and the other one was coming across towards the rear of the car. I couldn't 


say exactly where, because I was slightly excited. 

Q. When you saw the police in that position, what else did you 
observe? A. Let's see. If I can recall, I think the fellow that was getting 

in on the left-hand side, which was Davis, I think he turned around 
and fired at the policeman, I think. 

Q. Fired at him? A. Yes. 

Q. All right. And then what happened, if anything? A. Well, then 
Davis came around to the right side of the car, and there was another firing, 
and then Davis went down. 

Q. And when you say this other firing, where were the police at 
the time that this, as you describe it, other firing took place? A. He ran -- 
he had came all the way across the street, the one that came across the 
rear. 

Q. The police officer? A. Yes, sir; he came all the way across 
the street on the right-hand side of the car by the time Davis had come 
around. 

Q. All right. Now, what happened to the other man that was with 
Davis? Did you see? A. Well, he had started opening the door to get in 
the car. 
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Q. Is this the same car that Davis went toward? A. Yes. 
Q. When you saw that, what next happened, if anything? A. I 
heard the policeman said, Hold it, again; and I was backing away. 
* * * * * 
CROSS EXAMINATION 
BY MR. MULLIN: 
Q. Mr. Johnson, how long had you worked at the American? 


A. Over five years. 

Q. And you are still employed there now? A. Yes, Iam. 

Q. Now, what were your duties at the American Restaurant on 
July 11? What was your job? A. Floor manager, bouncer. 

Q. And occasionally, you had to serve as the bouncer, is that 
true? A. That is true. 

Q. If people got into difficulty or unruly, you would escort them 
to the street, is that right? A. That is right. 

Q. Did I gather correctly that on this occasion you were escort- 
ing Fred Jenkins and Shorty to the street? Is that right? A. No, I wasn't 
escorting them to the street. I asked them to move on out of my aisleway -- 

to be seated. 

Q. You asked them either to get out or sit down? A. Yes. 

* * * * * 

Q. Were you number two man in command that night? A. Yes, 
when I am there. 

* * *x * *x 

Q. Were you acting as a waiter that night? A. Yes. 

Q. Had you brought any drinks to Fred Jenkins and to Hollins? 

A. No. I didn't bring any over to them. 

Q. But somebody brought them some drinks? A. Yes. 

Q. Do you know what they were drinking that night? A. Uh-huh. 

Q. What were they drinking? A. They were drinking Scotch and 
Red Cap ale. : 

Q. Each of them was drinking Scotch and ale? A. No; that is the 
order that they had. 
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Q. One of them was drinking Scotch and one was drinking ale? 
A. Both was drinking the same, I imagine. 
Q. Isee. And you had been on duty for a couple of hours at least 


when the shooting happened, hadn't you? A. I guess so. 


Q. Now, as I understood you, you said that after they left the 
restaurant, you walked on out, is that right? A. Yes,I walked past them, see. 

Q. You just wanted to get a breath of air, is that right? A. Yes, 
I always do. ) 

Q. Had you been out earlier that evening to catch a breath of air? 
A. No, I hadn't left the restaurant after I went in. 

Q. Is it your custom to go out for five minutes or so every hour? 

A. Yes, I walk out front and catch some air. 

Q. This was the first time you had been out on that particular 
evening? A. Ithink so. I don't recall. 

Q. It is possible you could have been out for a breath of air some- 
time earlier? A. It is possible. 

Q. And you often do go out for a breath of air? A. Ido. 

Q. Now, did you see Fred Jenkins come into the restaurant that 
night , or did you see him after he got there? A. When I saw Fred, he was 
already seated. I don't know how long he had been there. 

* * * * * 

Q. At the time you first saw him, was Mr. Hollins with him? 
A. Yes, they was sitting at the table together. 

Q. Did you keep your eye on them all the while they were there? 

A. No, I don't make a habit of standing, looking at one customer. 

Q. I didn't understand you, sir. A. No, I don't stand and look at 
one particular customer all the time. 

Q. What time did you say it was that you went out and they went 
out right ahead of you? A. I don't know the exact time that -- 

Q. Do you know a man named George Jenkins? A. Yes, Fred's 
brother. 

Q. Was he there that night? A. I don't remember seeing George 
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at the time when they was at the table. I saw George -- he was standing 


at the door with Hollins and Fred. I don't know whether he was going out 
or coming in at the time. 

Q. Let me make sure I understand this, then. When you saw Fred 
Jenkins and Shorty at the door, George Jenkins was also with them, is that 
right? A. When he was standing there talking to the two fellows to the 
right of the door. 

Q. So there was a group of five people there talking, is that right, 
Davis, McDonald, George Jenkins, Fred Jenkins and Hollins? Is that right? 
A. I don't remember George doing any talking. 

Q. But he was there? A. Yes, he was standing there. 

Q. And you came over and joined the same group, and you made 
six, is that right? A. I didn’t come over to join it. 

Q. They called you? A. They invited me over to verify a state- 
ment that was made. 

Q. Now, when you went out of the restaurant yourself, and you 
passed by them, you went over to the curb, did you not? A. Yes. 

Q. The Seventh Street curb? A. Yes. 

Q. And you went over there to talk to a lady, isn't that right ? 

A. That is right. 

Q. Was she in an automobile? A. No, she was standing at the 
bus stop there. 

* * * * * 

Q. Mr. Johnson, you described the door of the American 
Restaurant as opening onto Seventh Street, is that correct? A. The front 
door. 

Q. Now, the restaurant itself, that is, the restaurant building is 
on the corner of Seventh and P Street, isn't that correct? A. That is 
correct. 

Q. This is the northwest corner? A. Yes. 

Q. The door opens onto Seventh Street? A. Right. 

Q. How far is the door of the restaurant from the corner of the 
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building? A. I couldn't tell you exactly how far, but I could tell you as near 


as possible, as near as I can. 

Q. Would you please do that? A. The front door from the closing 
end would run as far from here to the wall there (indicating). 

Q. Run from approximately the jury corner, that is, the corner of 
the jury box to approximately where you are sitting? A. That is right. 

THE COURT: That distance is ten feet, if you are interested. 

BY MR. MULLIN: 

Q. So we will say, ten feet. A. All right. 

Q. Now, how far is the corner of the building from the corner of 
the sidewalk? A. The corner of the building to the corner of the sidewalk? 
The sidewalk completely runs all the way up to the building. 

Q. How wide is the sidewalk on Seventh Street? A. You got me. 

* * * * ! * 

Q. It is about the same distance, or a little more, isn't it? A. I 
don't know. 

Q. Do you know if the Seventh Street sidewalk is wider than the P 
Street sidewalk? A. No, I don't know whether it is or not. 

Q. Now, as I understand it, when you were called from the curb 
over to verify the statement that had been made, at that time no gun was in 

sight, is that correct? A. That is right. : 

Q. It was after you had said whatever you said that Davis pulled 
out a gun, right? A. That is right. 

Q. And Davis said: It doesn't make any difference, I am going to 
shoot you anyway. Is that correct? A. That is correct. 

Q. It was the man with the gun who said that? A. That is right. 

Q. And as soon as he said that, he fired immediately, is that 
correct? A. Yes, yes,I imagine. 

Q. It wasn't any time that elapsed, was there? A. Wasn't no whole 
lot of time between the time he made the statement. 

Q. Now, at the time when Davis fired the gun the first time, isn't 
it true that Ernest McDonald did not have his hand on Fred Jenkins ? 
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A. Didn't anyone have their hands on anyone at the time. 

Q. Nobody was touching Jenkins when that shot was fired? A. No. 

Q. Did that first shot hit Fred Jenkins? A. I don't know. 

Q. How many other shots were fired? A. It was more than one 
was fired. 

Q. Do you know if it was two or three or four? A. I don't recall. 

Q. Were you watching Jenkins when the other shots were fired? 
A. Yes, Iwas looking at -- at the tussle, as you would call it. 

Q. Now, when the second or third shots were fired, wasn't Ernest 
McDonald in between Davis and Fred Jenkins? A. They was wrastling, 
fighting. I can't tell exactly where he was. 

* * * * * 

Q. Mr. Johnson, would you demonstrate on Mr. Connor how the 
man without the gun, who was involved in this tussle, was standing in re- 
lation to Fred Jenkins ? 


(Whereupon the witness left the witness stand.) 


A. Fred was standing in front of him in this manner (indicating). Davis 
was standing here (indicating). This would be McDonald standing here; I 
am Jenkins. The gentleman here (indicating), which is Davis, fired the gun. 
Then Fred was fighting into him this way (indicating). As he passed 
McDonald, McDonald grabbed him in this manner (indicating) , a fighting 
manner, and went around the corner fighting, while he was still fighting 

Davis with the gun. 

Do you understand ? 

So, after they got around the corner, during the tussle, the pistol 
fired and McDonald hollered, Hold it. After he hollered, Hold it, Jenkins -- 
a few more tussles, and he turned Jenkins loose. Jenkins fell back, fell at 
my feet in this manner (indicating). I was standing at the corner like this 
(indicating) , corner of the building. 

* * * * * 

Q. Somebody yelled, Hold it, after the first shot and before the 

second shot, is that correct? A. It was after the first shot. 
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Q. Was it before the second shot? A. I don't know whether the 
second or third shot or what not. 

Q. But at some point in this train of events -- A. Said, Hold it. 

Q. -- somebody said, Hold it. A. That is right. 

Q. And it wasn't Davis that said, Hold it; it was the man who was 
with Davis, is that correct? A. That is correct. 

* * * * Oe 

Q. And he did not have a gun, is that correct? A. I didn't see one. 

Q. And the only thing you heard him say was, xois it. A. Yes. 
And that was during the tussle. 

Q. And he said that to Davis, is that correct? A. Uh-huh. 

Q. What was your answer? A. Yes, I guess he was talking to 
Davis. I don't know who he was talking to. 

@. When Fred Jenkins finally fell and hit the ground, did he fall 
against you or did his body fall against you? A, Yes, his head -- I don't 

know -- right along about my knees, I imagine. 

Q. Didn't you sort of reach out and grab him and sort of ease him 
down? A. Idon't remember grabbing him to ease him down. 


Q. Didn't he fall against you and then you sort of eased him down ? 


A. No, I don't remember. 

Q. Did Fred Jenkins touch you at all or did you touch him at all 
at any time during this affair? A. No, when I touched him myself was after 
he was down. I looked to see, you know, where he was hurt at. 

Q. And did he respond? A. No, he never. 

Q. And as I understand it, you don’t know which shot it was that 
hit Fred Jenkins? A. No, I don't know what one. 

Q. It could have been the first shot, for all you know? A, That is 
right. 

* * * * * 

Q. After Jenkins slumped to the pavement or fell to the ground, 
was it after that that the policemen arrived on the corner? A. Yes, it 

was after that. : 
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Q. When you heard the policemen yell, Hold it, police, or whatever 
it was they yelled, had Jenkins already fallen to the ground? A. He was 
already on the ground. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. When you said you heard McDonald yell, Hold it, you didn't 
know who he was yelling to, is that right ? A. That is right. 
* * x * * 
ISIAH HOLLINS 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
MR. MC LAUGHLIN: I am showing him the statement, Your Honor. 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. All right, talk real loud now so we all can hear you. 
What is your name? A. My name is Isiah Hollins. 


* * * *x * 


Q. In 1959, were you in the American Grill on that date? A. Yes, 


I was. 

Q. What time would you say that you went to the American Grill 
on July 11 of '59? A. I would say it was around about five o'clock. 

Q. All right. And did there come a time when you saw one Fred 
Jenkins? A. Around about -- I don't know exactly the time, but it was 
around about seven or seven-thirty or something like that. 

* * * * * 

Q. *** How long had you been in the restaurant before you saw 
Fred Jenkins? A. I'd say about two hours. 

Q. All right. Did you see Fred Jenkins come in the restaurant? 
A. Yes, I did. 

Q. When Fred Jenkins came in the restaurant, where did he go or 
what did he do in the restaurant? A. He came and sat at the same table 
I was sitting at. 
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Q. All right. And how long would you say that you and he sat at 
that table? A. Well, around about two hours or two hours’ and a half, or 
something like that. 

Q. Two hours and a half. During that period of time did anyone 
else join you and Jenkins at the table? A. Not as I know of. 

Q. During that period of time, what were you and Fred Jenkins 
doing, if anything? A. Well, we sit there and drink a couple of beers. 

He was waiting to pay Bobby. 

Q. Just alittle slower now. You are talking too fast for me. 

A. We had a couple of beers, and he were waiting to pay Robert Johnson. 

Q. Bills? A. We had a couple of bills. 

Q. You owed a debt or something like that? A. That is right. 

Q. Did you have anyting to drink during the time you were there ? 
A. We had a couple of beers at that time before Robert came in, and then 
when Robert came in, we got a half pint of Scotch and a quart of Ballantine 
beer. 


Q. When you say, Robert, you mean Robert Johnson? A. Robert 
Johnson, that is right. 


Q. The man who just preceded you on the stand, is that right ? 
A. That is right. 

Q. Did there come a time when you and Jenkins left the restaurant ? 
Did you leave the restaurant together? A. We left out -- started out to go -- 

Q. You started out. When you started out, you started out what 
door of the restaurant? A. The front door. 

Q. The front door is located where? A. Facing Seventh Street. 

Q. All right. And when you and Jenkins started out the front door, 
did you meet or see any other people? A. We met two fellows at the -- I 
was in front myself. 

Q. Just take your time now. A. I was in front. 

Q. In front of whom? A. I was in front.of Jenkins. 

Q. In other words, you were the first one coming out? A. Right. 

Q. Jenkins was behind? A. Behind me. 
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Q. What happened? A. On our way out, we met two fellows in 
the door. 

Q. Did you know those fellows? A. No, I didn't. 

Q. Did you later learn the names of those fellows? A. Later, 
after the shooting. 

Q. All right. These two fellows that you met, what were their 
names? A. Well, one of them was named Davis, and the other named 
McDonald. 

Q. All right, as you came out in the lead from that restaurant, you 
say you saw Davis and McDonald? A. We met them at the door. 

Q. When you met them at the door, what happened, if anything ? 

A. Well, one person says: This fellow -- 
* * * * * 

Q. Can you tell us now which one started to talk? A. No,I don't. 

Q. All right. What did they say, if anything? A. .Well, one of 
them says: This fellow robbed me about ten or fifteen minutes ago. 

Q. And who were they talking about? A. Talking about Jenkins. 

Q. All right. A. And Jenkins says: No. Said: I couldn't have 
robbed you. 

That is what Jenkins says. 

This other fellow says: Well -- said -- You robbed me -- and 
called him a bad name. 

And this other one says: Well, if you didn't, I am going to kill you 
anyhow. 

Q. Who said that? A. One of them. I don't know which one it was. 

Q. In other words, the other man said that, is that right? A. That 


is right. Said: If you didn't rob him, I am going to kill you anyway. 

Q. Then what happened? A. We was outside then, outside the door. 
So Robert Johnson, he was standing over there on the curb, next to the curb 
talking to a girl; so I went to Robert and I told him, I says: This fellow says 
Jenkins robbed him about ten, fifteen minutes ago. I said: I know he couldn't 
have robbed him because we have been sitting here drinking some beers. 
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So I go over and get him and bring him back over there. 
* * * * * 

Q. Who did you bring back? A. Robert. Brink him back over 
there where they were standing. 

Q. When Robert came back to where these two men were standing, 
what was said or done, if anything, at that time? A. Well, they was talk- 
ing. And so then -- 

Q. Can you tell us what they were talking about? A. Still talking 
about robbing, and all that. The man robbed him. And then one of them 
start to pull out the pistol; and I couldn't say which one it was. Then I 
stepped back myself when they started shooting. 

Q. Let me ask you this, Isiah. Were these two men the same size 
in height? A. About the same. | 


Q. Inheight. The two men were? A. Sure they were. 


Q. This man did what then? A. Well, one of them pull out the 
pistol and start shooting. By that time, I stepped back myself; and I seen 
Fred, and he fell back in Robert's arms. 

Q. And where did you go? A. Well, the next door down -- to the 
Broadway -- is a little entrance to the Broadway; I stepped back in the 

Broadway. 

Q. That is all that you saw? A. That is all I saw. 

MR. MC LAUGHLIN: That is all I have of this witness, Your Honor. 

CROSS EXAMINATION : 
BY MR, MULLIN: 

Q. Mr. Hollins, you have a nickname, Shorty, is that right ? 
A. That is right. 

Q. Fred Jenkins called you Shorty? A. That is right. 

Q. And Robert Johnson calls you Shorty also? A. Right. 

Q. Do you know George Jenkins? A. Sure, I do. 

Q. Wasn't George Jenkins with you also that night? A. No; he 
came out the door. He wasn't at the table with us. | 

Q. He came out of the restaurant? A. I don't know where he 
came from. 
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Q. But did he get to the door of the restaurant the same time that 


you and Fred Jenkins did? A. No, he must have been behind. I didn't look 


back. 


Q. Was he out there while the conversation was going on with the 


two men? A. Yes, he was. 
Q. And the two men were there, is that right? A. Right. 
Q. And Robert Johnson was there after you called him over? 


A. Right. 


Q. And you were there? A. Right. 
Q. Now, you say that when the man with the gun pulled the gun 


and started shooting, you stepped back? A. Right. 


Q. Actually, you went up Seventh Street and went into the doorway 


of the Broadway Restaurant, didn't you? A. That is right. 


Q. That is the next building up from the American? A. Close 


to it, that is right, right together. 


Q. That is about how far from the corner? A. I don't know ap- 


proximately. 


Q. Did you see Jenkins fall? A. Did I see him? 

Q. Yes. A. I was looking around the corner when he fell. 

Q. And he fell into Robert Johnson's arms, is that correct ? 
A. Right, that is right. 

Q. Actually, you got to the restaurant before Fred Jenkins that 


night, didn't you? A. That is right, I did. 


Q. And you were there about how long before Fred came in? 


A. About a couple hours, I guess. 


* * * * * 
Q. Had you and Fred planned to meet together that night ? 
A. No, we hadn't. 
Q. Met just by chance then? A. That is right. 
Q. Now, when the two men you met outside accused Fred Jenkins 


of robbing one of them, didn't they also accuse you? A. No, they didn't. 


Q. Of robbing one of them? A. No, they didn't. 
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Q. They never asked you if you beat up this man or robbed him? 
A. Didn't ask me nothing. 

Q. They directed everything to Fred Jenkins? A. Right. 

Q. And when the man with the gun pulled out the gun, you didn't 
see what happened after that, did you? A. No,I didn't. 

* * * * ‘ * 

Q. There was another man with the man with the gun, is that right ? 

A. That is right, was two of them. 

Q. And you never saw that other man touch Fred Jenkins, did you? 
A. No, I seen them all in a huddle there. They was in a huddle. 

Q. At that time you were standing in the doorway ? 

THE COURT: Just a minute. They were what? 

THE WITNESS: In a huddle. 

BY MR, MULLIN: 

Q. At that time you were standing in the doorway of the Broadway 
Restaurant? A. Right. 

Q. Actually, you can't recognize this man, Ernest McDonald, 
right now as one of those two men, can you? A. No, all I know, that is 
what they say. I didn't know him from no one else. 

Q. That is what who says? A. That is what the Court says 


when they point him out. I say, I don't know him from no one else. First 


time I seen him. 
* * 
WALTER GILES 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Now, your full name is what? A. Giles, Walter Giles. 
* * * * * 
Q. All right. On July 11 of 1959, where did you live? A. Live 
on Fourth Street. 
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Q. All right. Do you recall what number Fourth Street? A. Yes, 

1204 -- 

Q. 1204 Fourth Street? A. Yes. 

Q. That is in what section of the city? A. Northwest. 

Q. Northwest? A. That is right. 

Q. You just take your hand down now and try to talk real loud. 
A. Northwest. 

Q. And who lived in that house with you? A. Was me, and Charley 
Davis. 

Q. Charles Davis? A. Yes, sir, and myself, and another fellow 
named Ernest. About three of us stayed there. 

Q. All right. Did Charles Davis -- was he renting the house ? 
A. Yes, he leased the house for so many years. 

Q. Leased the house -- better word than I used. A. He leased 
the house for so many years. 

Q. What room did you occupy in the house? A. I occupied the 
room next to the front room down stairs. 

Q. All right. Recalling your attention now to July 11 of 1959 -- 

A. Yes. 

Q. -- can you tell us whether or not you were home that evening ? 
A. Yes, I was home that evening. 

Q. All right. And where were you? A. Sitting on the step at the 
door. 

Q. And that was at 1204 Fourth Street? A. Yes. 

Q. And what time, Mr. Giles, would you say you were seated on 
the front steps? A. Seated on the front steps. 

Q. What time of the day? A. Oh, I reckon just about sundown, 
getting dusk, getting dusk. 

Q. And -- A. I didn't have no watch with me. 

Q. Surely, we appreciate that. While you were seated on the 
steps -- A. While -- 

Q. Wait a minute now. Did you see any man come to the house ? 
A. Yes. 


21 


Q. And how did that man come to that house or that address? 
A. He come up there and asked me -- 
Q. No. How did he come? Did he walk? Did he ride? A. Ride 
in a car; come in a car, 
Q. All right. Can you tell us how many people were in the car 
with him? A. Well, was three people in the car outside of Ernest McDonald. 
Made four in the car. 
Q. Three other people? A. Yes. 
Q. Now, where did that car park? A. Parked right across in 
front of apartment house. Right across the apartment house where I work 


at now sometimes. 

Q. That was how far away from 1204 Fourth? A. Right in front 
of it. Right in front of the house, of that building. 

Q. On the same side or across the street? A. Across the street. 


Apartment over here on this side, my house on this side (indicating); but 
it is on Fourth Street, all them buildings on Fourth Street. 

Q. Can you tell us that man's name who came across the street? 
A. Well, I don't know -- nobody but Ernest; but he come over there. 

Q. Who? A. Ernest McDonald come over. | 

Q. Ernest? A. Yes, he come across and go in the house. 

Q. Wait a minute now. One at a time. 

You say that he came from the automobile over to the house? A. Yes. 

Q. All right. And when he came over to the house, where were 
you? A. Sitting on the step. 

Q. All right. Now, did McDonald say anything to you at that time? 
A. Asked me was Mr. Davis -- 

Q. What? A. Asked me was Mr. Davis in the house. I told him, 
yes. 

Q. Asked you where Mr. Davis was? A. Yes. 

Q. What did you tell him? A. I told him, yes, he was in the house 
getting ready to do some work, getting ready to wash some clothes, or some- 
thing. But I never got up and went in there. 
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Q. When you saw McDonald, and he asked you that question, did 
you take a look at him? A. Not so much. 

Q. What? A. Not too close, I didn't. 

Q. What was his condition, can you tell us? A. He looked like 
he had been crying, or something like that. 

Q. After McDonald asked you these questions, where did he go? 
A. Went on in the house. 


Q. And when he went in the house, did you see him again? 


A. Yes, sir, saw him when he come out. 

Q. When McDonald came out, was there anyone with him? 
A. Mr. Davis come on behind him, Charley Davis. 

@. Charles Davis came out with him? A. Yes, come on out to- 
gether and they got in the car. 

Q. All right. And when Davis came out of the house with McDonald, 
did you hear them talk? A. Yes, I heard him told Mr. Davis that he knowed 
the man. 

Q. Wait a minute. A. I heard McDonald told Mr. Davis that he 
knowed the man done rob him, and took some money from him up at Seventh 
and P, and told Mr. Davis, and said: You go up there with me and I show 
you the man who have took my money. That is what he told him. 

Q. Did he say where that man was? A. Seventh and P Street, up 

there where the shooting was done, up there, you know, Seventh 
and P Street. 

Q. After you heard that conversation -- A. They left. 

Q. How did McDonald and Davis leave? A. Leave in the Buick. 
He went this way (indicating) , the Buick, and the other man went around the 
corner, around on M Street, and went on around that way. 

Q. Well now, let me get this straight. When Davis left in the 
Buick, who was with Davis? A. Nobody but him, him and the other -- 

Q. Who, McDonald? A. That is all, just them two. 

Q. When you say these other people went the other way -- A. Yes. 

Q. -- who are they? A. Idon't know. Three of them was in the 
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Q. Were they the same people -- A. Brought him down there. 
Q. Wait a minute now. A. Brought Ernest down there. 
Q. They brought McDonald down there? A. That is right, the 
same people. They went all around the corner. . 
* * * 
CROSS EXAMINATION 
BY MR. MULLIN: 
Q. Mr. Giles -- A. Yes. 
Q. -- there was another man sitting on the steps with you when 
Ernest McDonald came there, isn't that right? A. He had gone. He went 
on in the house. I told him didn't but three of us stay at that house. Didn't 
but three of us, and one of those men no sooner Ernest walk up there, he 
went on in the house. He stayed there. I told you who it was, me and that 
fellow that stayed there and Mr. Davis. Didn't but three of us stayed there. 
A fellow named of -- 
* * * * * 
Q. What was this other man's name, Mr. ead A. His name 
George. I forget the other part of his name. 
Q. You forget his last name? A. Forget his last name, but first 
part of the name is George. 
Q. He lived in the house there, too? A. He lived right in that house. 
Q. He was sitting out on the steps with you when Ernest McDonald 
asked if Mr. Davis was home, is that correct? A. No, he got up and went 
on in the house, time Ernest come up there, he got up and went on in the 


house. I stayed on the -- 
* * * * * 


Q. All I want to be very sure of, Mr. Giles, is, who was on the 
steps when Ernest McDonald asked you if Mr. Davis was home? A. I was 
there. Nobody but me on them steps at that time pec other boy 


got up and left. 

Q. George had already left, is that right? A. Went on up the 
stairs, went in the house. He went in the house; he stayed at the house; that 
is what he done. 
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THE COURT: Wait a minute. 
BY MR. MULLIN: 
Q. After Ernest McDonald asked you if Mr. Davis was home, 
Ernest McDonald went in the house, himself, didn't he? A. Yes, 
went on up there himself. 
Q. And you stayed on the steps, didn't you? A. I stayed on the 
steps. 


Q. Now -- A. I didn't went in the house until Mr. Davis and them -- 

Q. Just a minute, Mr. Giles. 

Ernest McDonald closed the front door after he went in the house, 
didn't he? A. Inever looked back. I had my face to the street. 

Q. Isn't it true that Mr. Davis had air conditioning in his house ? 


A. Had air conditioning ? 

Q. Yes, sir. A. Upstairs, he did, I think. 

Q. And didn't he keep the front door closed during the summer? 
A. Most of the time he did. 

Q. It is also true that you didn't hear anything that was said inside 
the house? A. No more than coming down them steps. 

Q. You didn't hear anything inside the house? A. No, because I 
didn't get up and go in the house. 

Q. Now, as I understand it, and you tell me if Iam wrong, Ernest 
McDonald came out ahead of Mr. Davis, is that right? A. Yes, Mr. Davis 
right behind, coming right on down the steps. 

Q. Now, isn't it true that when Mr. Davis came out, he was but- 
toning his shirt, putting a shirt on? A. I never looked at that. I never saw 
that. 

Q. You didn't look at Mr. Davis at all? A. Didn't know what he 
had on or what he had on, but I knowed both of them come down the steps 
right behind one another and got in that Buick. 

Q. Now, think back. Isn't it true that Mr. Davis didn't come out 
of the house until Mr. McDonald was already at the bottom of the steps ? 

A. Both of them come out right behind one another. Mr. Davis standing 
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up on the flatform, but I never looked back. 

Q. I didn't understand that, Mr. Giles. A. I said, Mr. Davis could 
have been standing up on the flatform, on the porch, but I sitting on the steps. 
Flatform up here (indicating); here the steps down here (indicating) , a whole 
gang of steps. 

Q. Where was Ernest McDonald while Mr. Davis was standing on 
the platform? A. I say, could have been. But him, Mr. Davis, got down to 

the ground pretty near the same time -- him and Mr. Davis got 
down on the ground the same time and got in the Buick. 

Q. Isn't it true that before they got into the Buick -- A. Both of 
them was in the house. 

Q. Just a minute, Mr. Giles. Isn't it true that after they had both 
come out of the house, Mr. Davis went over and talked to the people in the 
car that had brought McDonald down there? A. I don't know whether he 
did or not. . 

Q. You mean, you don't remember or you don't know or you didn't 
see it? A. No, I wasn't taking that much notice. I know Ernest went over 
there himself and got his coat out the car. The boy said: Here your coat; 
take your coat with you. 

Q. Will you say that again, sir? A. I say, Ernest went over and 
got his coat because boy hollered to him in the car: Here's your coat; here, 
take your coat. He went over and got his coat and put it in Mr. Davis' Buick. 

Q. You mean the car that brought Mr. Ernest McDonald down ? 

A. Yes, got his coat over there. 
Q. Somebody in that car called Ernest over and gave him a coat? 
A. Gave him his coat. 


Q. Where was Davis while this was happening? ‘A. Getting in 


the car; getting in the car there. 

Q. Getting into Mr. Davis' Buick, is that right? A. Yes, yes, 
that is right. 

Q. Now, who was in the car that brought Ernest McDonald? A. I 
don't know the people; was three of them in there outside of him. 
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Q. One lady and one man or two men? A. Two men went around 
there and a lady. After Ernest got in Mr. Davis' Buick. Was three of them 
went on around the corner in that car. I don't know what kind of car it was, 
either; I never took notice. 

Q. In the car that brought Ernest McDonald, there was a lady, is 
that correct? A. Yes, three people was in that car, two men and a lady, 
too, inthere. Ernest made four in there when he first come there, that 
was in that car. 

Q. Actually, the address of Mr. Davis' house was 1207 Fourth Street, 
wasn't it? A. 7012 -- something like that. 

Q. What was that, sir? A. 7012, 1 think it was. 

Q. Wasn't it 1207? A. I never did know the house number. I ain't 

got it on the paper here. I did have it on the paper somewhere. 

Q. How long had you lived there? A. I lived about three years 
and six months, that is where I lived. I ain't lying for nobody. 

* * * * * 

Q. I just want to ask you if it is true, if you do not now remember 
the address of the place where you lived for three and a half years? A. No, 
not right away, no, I don't. 

What else you want to ask me? 

Q. How old are you, sir? A. Iam eighty-some years old, eighty- 


two years old. That is right. I born 1880. How come you want to know my 
age? 


* * * * * 

Q. Are you sure of the time that this happened, Mr. Giles? A. Sure 
the time it happened ? 

Q. When Ernest came to the house? A. Yes, he come there. 

Q. You don't know what time it was? A. Itold you -- I told you, 
getting on toward dusk. I don't know whether it seven o'clock or eight 
o'clock. Getting dusk. 

Q. Excuse me,sir. A. Yes. 

Q. Are you employed now, Mr. Giles? A. Employed? Yes. Work? 
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I work. Work with a brick contractor. 


Q. You are working with a brick contractor now? A. That is 


what I do when I get ready. Here the tag right here, see, here. Here is to 


show for it. That is right. 

Q. Who were you working for on July 11,1959? A. Who I work- 
ing for? I working for the brick contractor. 

Q. And didn't you occasionally do some work also for Mr. Davis? 

A. Yes, I used to help Mr. Davis once ina while ‘ when I come in 
in the evening. 

Q. What kind -- A. Some days,I didn't work. — 

Q. What kind of work did Mr. Davis do? A. He used to move 
pe ople and haul trash in all them big apartment houses everywhere. 

Q. He had a truck and he used to -- A. Yes, move people. Used 
to move people and carry people to Philadelphia, and all like that. And 
restaurant. 

Q. Didn't he have some other business also? A. Oh, I guess he 
did have a whole lot of business, considering that. 

Q. I didn't understand. A. He had a whole lot of business con- 
sidering that. A whole lot of business. 

Q. How much did he pay you when you work for him? A. When I 
worked for him? 

Q. Yes, sir. A. He usually pay me dollar an hour, but I didn't 
work for him no more than two or three hours when I get off in the evening, 
because all the men that work for Mr. Davis was gone home, and he had to 
go somewhere, get a call, lady might want him to move a sofa, or something 
for her, way up on Northwest. : 

Q. Move a sofa or something? A. Yes, something like that. He 
get me go with him. 

.Q. Did you pay him rent to live in his house ? A. Yes, I paid 
him rent. That is what I do, paid $10.00 every week rent; lived there three 
years six months, that is right. 

Q. And you knew Ernest McDonald before this night of July 11, 
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1959, didn't you? A. I didn't know him until he come there working for 
Charley Davis. About four months, been working for him about four months. 

Q. He had been working for him about four months? A. Yes, 
between three and four months. 

Q. And you used to see him around Davis' house quite a lot after 
he came to work for Davis? A. Yes, he used to come around the house on 
a Sunday , Sunday evening, different times. 

Q. He used to come around to visit Davis socially then? A. Well, 
sometime he did, yes, when I was there. When Sunday come, I be gone, 
gone away somewhere nearly every Sunday. 

Q. You saw him around there visiting Mr. Davis? A. I seen him 
once in a while around there. 

Q. He used to come to work in the morning to Davis' house, didn't 
he? A. Yes, he come there off and on. 

Q. And you used to talk to McDonald from time to time? A. Yes, 
I speak with him, talk with him. 

Q. Isn't it a fact that Ernest McDonald used to call you, Pops? 

A. All of them around there call me Pops; all of them around there. 

Q. And he used to kid you a lot, tease you alot? A. Oh, yes. 

Q. After McDonald came to work for Mr. Davis, did you ever do 
any more work for Mr. Davis? A. No, not much. They had enough men 
doing the work then. 

Q. When Davis came out of the house on this night of July 11, did 
you see agunonhim? A. No,I didn't see no gun; kept a gun in the house 
all the time. 


Q. But you didn't see a gun? A. No, didn't see him with no gun 


nowhere. I don't know where the gun come from. 

Q. Now, on this night when Ernest McDonald came into the house, 
or came up and asked you if Mr. Davis was home, didn't you see cuts and 
blood on his face? A. No never took no note of that at all. Just the man 

kind of crying like. Told Mr. Davis about that fellow robbing him, 
that he knowed the man what took his money. 


29 


Q. But you didn't see any blood, is that right? A. No, I didn't 
take note that close. 


Q. Now, after it was all over with that night, later on, the police 


came and got you and took you down for a statement, is that correct? A. No. 
The police come there the next day, they did, and took me up here, up here, 
detective did, up here at the detective office, up above this Court House. 

Q. I didn't understand you, sir. Where did they take you? A. Up 
here at the detectives' office. 

Q. At the detectives' office? A. Yes, that is Tet They didn't 
take me that night. Nobody. | 

Q. That was the next day they took you up there? A, That was 
the next day I went up there. 

Q. They told you there was a shooting at Seventh and P Street ? 
A. Yes, I heard it that night. 

Q. When did you hear Mr. Davis was dead? A. Heard the same 
night he got killed. We called all the people from North Carolina, Called 
all his brothers from Rocky Mountain, North Carolina. 

Q. Mr. Davis was a good friend of yours? A. Yes, a good -- 
still -- a good friend, he was. | 

* * * * ; * 

Q. Mr. Giles, wasn't it the police who first told you that Davis 
had been killed at Seventh and P Streets? A. I don't know that. Two men, 
two colored fellows; could have been them; was that night when they come 
out and told me about that. 

Q. Wasn't that the first time? A. First time I heard it that night. 

Q. That was the first time you heard the words, Seventh and P 
Streets, that night? A. That was the first time I heard that he got killed. 

Q. Now, actually, as a matter of fact, when you gave your state- 
ment to the police, it wasn't the next day after the shooting, it was four 
days later, on Wednesday, wasn't it? A. I don't know. It could have been. 
Could not have been that many. I don't remember. That has been a long 

time ago. Detective come by to see me, two detectives, two white 
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detectives come up there and took me up on the hill there. 
* * * * * 

a MINOR LEWIS January 31, 1961 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 

71 DIRECT EXAMINATION 

BY MR. MC LAUGHLIN: 
Q. Now, what is your name? A. Minor Lewis. 
* * * * * 

Q. What is the nature of your business? A. It isa carry-out shop. 

Q. Where is that located? A. 706 P Street. 

Q. Where is that in reference to Seventh and P Street, N. W. in 
the District of Columbia? A. Right across the street from the American 
Grill. 

Q. American Bar and Grill, is that what they call it? A. Yes, sir. 

Q. Now, recalling your attention to July 11 of 1959, do you recall 
that date? Did you observe anything happening over at the American Grill? 
A. Well, I -- on the side of the American Grill. I was sitting out in front 
of my store. 

Q. Approximately what time would you say you were seated in 
front of your store? A. I think around, maybe about a little after ten, I 

think it was. 

Q. Inthe evening? A. In the evening, yes. 

Q. What did you observe, if anything? A. Three men was on the 
corner tussling. 

Q. On what corner? A. On P Street side of the American Grill. 

Q. And what were these three men doing? A. First looked like 


to me they was, you know, just playing, tussling; then I heard the report of 

a gun, you know, went off. 
Q. Did you see who had the gun that went off? A. No, I didn't. 
Q. Was it one of the three men? A. One of the three men tussling. 
Q. Tussling? A. (Witness nods assent.) 
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Q. All right. And after you heard the gun go off, what next did 
you hear or see? A. Well, I seed the officer -- seed the fellow fall, and 
see the fellow come around, try to get in the car, and see the officer come 
up and throwed the gun on him and told him, halt. 

Instead of halting, looked like to me he leveled the gun off at the 
officer. 

Q. The man leveled the gun at the officer? A. (Witness nods 
assent.) 


Q. Then what happened next? A. Well, I ran inside, to tell the 


truth. 

Q. That was a good idea. 

That is all. 

CROSS EXAMINATION 
BY MR. MULLIN: 

Q. Did you hear just one gun shot? A. It sounded like to me was 
two or three of them. : 

Q. Did the man that fell fall down after the first shot? A. No, 
he didn't. | 

Q. Did he fall down after the second shot? A. No, I think he fell 
after the third shot, I think. 

Q. You don't know which shot it was that hit him, Bis you? A. No, 
I don't. 

Q. You wouldn't recognize any of the three men involved? A. No, 
I wouldn't. 

Q. Your store is across the street from the American Grill? 
A. Yes, sir. 

Q. And it is also down the street quite a ways from the corner? 

A. No, it not so far, just behind the drug store; the drug store, 
and my store behind that one. 

Q. We start at Seventh Street. A. Yes, sir. 

Q. And on the south side of P Street. A. Yes, sir. 

Q. At Seventh and P -- A. Yes, sir. 
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Q. -- there is a drug store, is that right? A. Yes, sir. 

Q. Then what is the next building? A. My building. 

Q. And the American Grill is on the north side of P Street? 
A. Yes, sir. 

Q. Right atthe corner? A. Yes, sir. 

Q. How wide is P Street at that point, Mr. Lewis? A. I couldn't 
tell you. I figure I was sitting just about 150 feet away from it -- you know, 


from the -- I figure about 150 feet distance where I was sitting to where 
they was struggling at across the street. 

THE COURT: Just a minute. How long is this courtroom ? 

THE WITNESS: How long is it to the back of the room? I'd say 
about twenty-five or thirty feet. 

THE COURT: Go ahead. 

BY MR. MULLIN: 

Q. And you estimate you were 150 feet? A. Yes, something like 
that. 

Q. Were you sitting back against your building or out by the curb? 
A. I was sitting back against the building. 

Q. How wide is the sidewalk there? A. I don't know. 

Q. Was there traffic moving on P Street? A. Yes, traffic were 
moving, but was light. Looked like at the time I could see the three men 
tussling. 

Q. Was there traffic moving on Seventh Street? A. Yes. 

Q. Were there streetcars or buses at that time on Seventh Street ? 
A. I couldn't tell you. You know what I mean. The streetcar running on 
Seventh Street at that time, but I don't know -- you know what I mean. 

Q. Were there people walking on the sidewalks? A. Yes, people 
was walking. 

Q. People milling around? A. Yes. 

Q. That is a pretty crowded area on a Saturday night in July, 


isn't it? A. Sure is. 
*x 


33 


SILAS C, VAUGHN 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Now, Officer ,your full name is what? A. Detective Silas C. 
Vaughn. | 


Q. How do you spell the last name? A. V, like in victory, 


-a-u-g-h-n. 

Q. And you are a member of the Metropolitan Police Department ? 
A. Yes, sir. 

Q. Were you a member of the Metropolitan Police Department on 
July 11 of 1959? A. Yes, sir. 

Q. And on July 11 of 1959, as a member of the Metropolitan Police 
Department, what was your assignment? A. I was assigned to the Prostitu- 
tion and Perversion Squad of the Morals Division of the Metropolitan Police 
Department. 

Q. All right. On July 11, what hours were you working? A. I 
was working the seven p.m. to three a.m. tour of duty. 

Q. All right. And did you have a partner with you at that time? 

A. I did. 

Q. What was his name? A. Oren B. Boyd. 

Q. And was he a member of the Metropolitan Police Department ? 
A. Yes, sir. 

Q. All right. On that particular day of July 11 of 1959, how were 
you patrolling? A. We were working in Metropolitan Police Cruiser No. 73. 

Q. And on July 11, did you have an occasion, in '59, to be in the 
vicinity of Seventh and P Street, N. W. in the District of Columbia? A. Yes, 
sir. 

Q. Approximately what time of the day or night were you in that 
vicinity ? A. Around about ten-twenty p.m. 

Q. All right. Just tell us, if you will, under what circumstances 
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you were in that vicinity at that time? A. I was driving the cruiser, and 
we check in areas where there is -- 

Q. You were checking certain areas? A. Yes, sir. 

Q. Asa result of that, you say you were in this vicinity, is that 

right? A. Yes, sir. 

Q. All right. When you were in that vicinity, were you in or out 
of your automobile? A. I parked the cruiser on the southeast corner of 
Seventh and P Street, N. W., in a parking lot there. 

Q. After parking the car there, then what did you do or where did 
you go? A. Officer Boyd and myself got out of the cruiser and proceeded 
to walk on foot. We walked from the southeast corner, cross with the green 
light over to the southwest corner of Seventh and P, N. W. 

Q. When you arrived at the southwest corner of Seventh and P, 
what happened if anything? A. Well, we were detained momentarily by 
the fact that there was a red light; and while we were waiting for the green 
light to cross over to the northwest corner -- 

Q. The northwest corner of what? A. -- of Seventh and P, which 
is the location of the American Restaurant, I observed three men in a 
struggle. 

Q. Now, where were those three men? A. They had just come 
out of the front door of the American Restaurant, which faces on Seventh 
Street, at the corner of P. 

Q. All right. Then you say you observed them. For what period 

of time did you observe them and what were they doing during that 
time? A. There was some words being exchanged. I couldn't make out 
what they were. One man, Ernest McDonald, was holding a man later 
identified as Jenkins; and the man right next to him, which was later 
identified as Davis, was arguing with the man Jenkins also. 

In a moment, Davis produced a gun, and I heard a couple of shots; 


and I could see that they were shots because I could see the fire coming 


from the weapon. I told -- 
Q. What did you do when you heard the shots? A. I called 
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attention to Officer Boyd. I said: Look. So we still couldn't get across 
the street. It happened so rapidly. But all we could do was try to divert 
the attention of the man who was doing the shooting by hollering, Police. 
Q. Now, you say that you heard the two shots, and I believe you 
said you knew they were shots, why? A. Because I saw the fire coming 


from the weapon. 

Q. And in what direction was he shooting? A. He was shoooting 
at the man whom McDonald was holding. 

Q. Did you later learn that man's name? A. That man's name 
was Jenkins, Fred Jenkins. 

Q. All right. Now, while you were observing what you have 
testified to, what were you doing? A. We were trying to get across the 
street, and we did run across the street. : 

Officer Boyd was just about two steps ahead of me, and I was just 
a little bit to his left, and trying to get around where we could get in position 
to confront the man who had shot the man that McDonald was holding. 

When we got almost to the curb, Davis, the man with the gun, he 
turned and pointed the gun at Officer Boyd. I hollered, Look out. And then 
Officer Boyd shot twice. Then when Davis seemed to stop: momentarily, 
and then I hollered at him, Drop it. I had my gun out also. 

Q. All right. And where did Davis have the gun at the time you 
yelled that? A. He had it up and it was pointed at Officer Boyd's chest. 

Q. All right, and what did you do or say? A. I hollered to Davis 
to drop it. He then turned the gun towards me. I fired once. Davis, he 
stopped momentarily; then he took about two steps in a staggering manner, 
and slumped on a knee, at the right front fender of a car parked along on 
P Street just west of Seventh Street. 

Q. All right, and then what happened to McDonald, if you know? 
A. McDonald -- when Davis started at Officer Boyd, McDonald also 
rushed at Officer Boyd with his hand in his pocket, as if he might have had 


a weapon. 
*x * * * 
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Q. All right then what happened, Officer? A. Then McDonald 
was on his feet for a moment after Officer Boyd had shot, and then he also 
slumped to the ground. 

Q. What happened to Fred Jenkins? A. Fred Jenkins, when 
McDonald turned him loose, he fell to the sidewalk. I didn't -- all I could 
do was see him lying on the sidewalk at the corner of Seventh and P Street, 
right by the building. 

Q. Can you tell us, or were you able to observe how McDonald 
had a hold of Jenkins? A. Well, at first he was around on the front of him, 
holding him up around near the shoulders; and then in the heat of the argu- 
ment, scuffle, he was at the side and at the back of him also. 

Q. During that time, was Davis shooting ? A. Davis had said a 
few words, and then he out with the gun and he start to shoot. 

Q. Now, you are familiar with that particular neighborhood, are 
you not? A. Yes, sir. 

Q. In that immediate vicinity of the American Grill, and especially 
on the P Street side, what is the lighting condition there at night? A. Well, 
it is fair, pretty good. 

Q. Do you know whether or not there are a string of lights along 
the building on P Street? A. I believe there is a string of lights along 
there now. 

Q. Well, you say, now. Were they there on July 11 of 1959? 

A. Ican't recall that they were there then. 

Q. I will show you Government Exhibit marked for identification 
No. 1. 

MR. MC LAUGHLIN: Mark it. 


(Whereupon the 32 caliber Iver-Johnson revolver 
was marked Government's Exhibit No. 1, for 
identification.) 


BY MR. MC LAUGHLIN: 
Q. I will show you Government Exhibit marked for identification 
No.1, Officer, and ask you if you identify that? A. This is a 32 Iver-Johnson, 
which I took from the right hand of Davis after I had fired once at him and 
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he slumped at the front wheel, right front wheel of a parked automobile. 
Q. And after you recovered that exhibit, Government Exhibit 1, 
for identification, from Charles Davis, who did you turn it over to? A. I 
turned it over to Detective Pixton of the Homicide Squad. 
Q. Now, all that you have testified to happened in the District of 
Columbia, is that right? A. Yes, sir. 
* * * * * 
MR. MC LAUGHLIN: May the record show he identifies the 
Defendant Ernest McDonald? 
THE COURT: The record will indicate that the witness has 
identified the Defendant. 
* * * 
CROSS EXAMINATION 
BY MR. MULLIN: 
Q. Officer, how wide is P Street at this intersection? A. I don't 
know exactly. I'd say about twenty-five, thirty feet. : 
Q. And you were standing on the southwest corner waiting to cross 
to the northwest corner? A. Yes, sir. 
Q. You have been in the American Grill or the American Restaurant 
before July 11,1959, had you not? A. Yes, sir. 
Q. You were intending to go into the American Restaurant that 
night? A. Yes, sir. 
Q. Where is the door of the American Restaurant? A. It faces on 
Seventh Street near P, but it faces on Seventh Street. 
Q. How far is that door from the corner of the pee A. I 
would estimate seven or eight feet. 
Q. How far is that door from the intersection, itself, that is, the 


intersection of the curb lines on the northwest corner? A. I'd say about 
fifteen or twenty feet -- fifteen, about twenty feet. 

Q. And there was a car parked on P Street on the north side, just 
west of Seventh, is that right? A. Yes, sir. 

Q. And there was vehicular traffic in that vicinity at this time ? 
A. Yes, sir. 
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Q. And there were people moving around on the streets? A. Yes, 


Q. The weather was clear? A. It was nighttime. 
Q. It was dark? A. Yes, sir. 
* * * * * 

Q. Was it you or was it Officer Boyd who fired the shot that killed 
Davis? A. I was informed by an FBI report that it was the shot that I fired. 

Q. Now, did you fire at Davis after Boyd had also fired at him? 
A. I fired one shot at Davis. 

Q. Did Boyd also fire at Davis? A. He stated that he did. 

Q. Did you see him fire at Davis? A. Well, I heard two shots. 

Q. And one of them was the shot you fired, is that right? A. No. 
I said I heard him fire two shots, and I fired once after he shot. 

Q. As I understand it -- and you tell me if Iam wrong -- Davis 
did not immediately go down after your shot had hit him, is that correct? 

A. He took about two steps west on P Street and then he fell at the 
right front wheel of the car parked along P Street. 

Q. How far did he walk or proceed after he was hit? A. I'd say 
about three steps. 

Q. He was on his feet long enough to take three steps before he 
went down? A. Yes. 

Q. Now, turning our attention to Fred Jenkins, Fred Jenkins was 
already on the ground by the time you reached the northwest corner, wasn't 


he? A. I think we were on the way across to the corner -- we were some- 


where in the middle of the street when we saw Jenkins fall to the ground 


after being released. 
Q. Then he was already on the ground by the time you got to the 
corner? A. Yes, yes, sir. 
Q. Now, did you take any gun from Ernest McDonald? A. No, sir. 
Q. Did you find any other weapon on him? A. I did not search him, 
Q. Do you know if any other weapon was found on him? A. I don't 


know of any myself. 
* 
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Q. Did you ever investigate a claim by Ernest McDonald that he 
had been beaten and robbed earlier that night? A. No, sir. 

Q. Do you know if that claim was ever made and if it was ever 
investigated? A. I don't know. 

Q. Did Ernest McDonald ever later tell you that he had been beaten 
and robbed that night? A. He made a statement at the hospital, I think, on 
the 15th, over at the hospital , Washington Hospital Center, to the fact that 
he had been robbed, or some money had been taken from him. 

Q. He told you that then? A. Yes. 

Q. What did you do about that? A. Not working the Robbery Squad, 
I didn't make any investigation of it. 

Q. Did you report it to the Robbery Squad? A. No, sir. 

Q. As far as you know, nobody else in the Metropolitan Police 
Department knows about this claim? A. I don't know. 7 


Q. Did you notice on the night of July 11 anything unusual about 


Ernest McDonald's face? A. No, I didn't. 

Q. You didn't see any cuts or blood? A. No, sir. 

Q. Officer, as I understand it -- again, you tell me if Iam wrong -- 
you testified that Ernest McDonald was holding Fred Jenkins at the time 
the shots were fired, is that correct? A. Yes, sir. 

Q. And then later Ernest McDonald approached -- who was it, 
you or Officer Boyd? A. Officer Boyd. 

Q. And at that time, he had his hands in his pockets? A. He had 
his right hand in his pocket. 

Q. Where was his left hand? A. To his side. 

Q. Was he holding Jenkins just with his left hand or was he using 
both hands? A. He was using both hands. In fact, he was holding him before 
Davis started shooting. 

Q. As I understand it, he was holding Jenkins, and then after he let 
go of Jenkins, he put one hand in his pocket, is that right ? A. No, after he 
had turned loose of Jenkins, and Jenkins had fallen to the sidewalk, and we 
had hollered, Police. 
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Q. Then he put his hand in his pocket ? 

THE COURT: Wait a minute. Let the witness finish his answer. 

Go ahead, Mr. Witness. 

THE WITNESS: And we had hollered, Police, and Davis had 
started at Officer Boyd and myself; then he turned and put his hand in his 
pocket and started at Officer Boyd. He was closer to Officer Boyd than he 
was to me. 

(BY MR. MULLIN:] 

Q. How was Ernest McDonald dressed? A. He had a dark -- I 
believe it was either dark blue suit -- dark clothing, I know. 

Q. He had his coat on, is that right? A. I believe he did, yes. 

Q. Did he put his hand in his pants pocket or coat pocket? 

A. His pants pocket. 

Q. How far was Charles Davis from you when you shot at him? 
A. Maybe four, about five or six feet. 

Q. Were there powder burns on his clothing after the shot? A. I 
don't know. 

Q. Didn't you look to see? A. No, sir. 

Q. How far was Ernest McDonald from the officer who shot him? 
A. I will say approximately six feet. 

Q. Who was it that shot McDonald? A. According to the FBI 
report, it was Officer Boyd. 

Q. Did you also shoot at McDonald? A. I did not. 

Q. Then it had to be Officer Boyd? A. Yes, sir. 

Q. And Boyd was how far from McDonald when he shot at him? 
A. I'll say in the neighborhood of six feet, maybe closer. 

Q. Could he have been farther away? A. It could have been a 
little bit farther. 

Q. Where was Boyd standing when he shot McDonald? A. Boyd 
was standing to my right, and just a little bit -- about two or three steps 
ahead of me. I was more to the west of Seventh on P Street. 

Q. Now, after Jenkins hit the ground, did Davis fire any more 
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shots? A. I don't remember or recall. 

Q. Well, did Davis ever fire at you or Boyd? A. He pointed the 
gun at us. | 

Q. No, Officer, did he ever fire at you? A. I couldn't say that. 
I don't recall. Things were happening so fast I don't recall of him shooting 
at us. 

* * * * * 
Q. Did Ernest McDonald ever fire at you? A. Not that I know of, 
no, sir. 

. Q. Now, did you testify that you saw three men who had just come 
out of the American Restaurant? A. Yes, sir. 

Q. And those three men were who? A. Fred Jenkins , Ernest 
McDonald and Davis. | 

Q. Did you see McDonald come out of the American Restaurant ? 
A. He was -- there was -- they was so close to the door at the time that I 
know that one of them or two of them did come out of the door of the restaurant. 
The three were together and they were close together, so, therefore, the man 
that I kept in sight, by reason of his height and the fact that he fired a gun, was 
Davis. : 

Q. Now, let me make sure I understand you. You saw three men 
whom you have identified as Fred Jenkins, Ernest McDonald and Charles 
Davis; and you say that you saw two of those three men come out of the 
restaurant? A. They were right at the door and the door -- some more 


people were trying to get out of the restaurant also. But whether they got 


out or not, I don't know. 

Q. Who else did you see standing close by this group of three, or 
did you see anybody? A. There were some people, but I couldn't identify 
them. 

Q. Did you get their names? A. No, sir. 

Q. You made no attempt to question them after the shooting ? 

A. No, sir, because that I remained on the scene and I kept -- tried 
to keep the scene free of any spectators while Officer Boyd went to the box 
to call for assistance. 
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Q. Now, isn't it a fact, Officer, that you and Boyd were still on 
the southwest corner when Davis fired his first shot? A. Yes, sir; yes, sir. 

Q. And isn't it a fact that it was that first shot which directed your 
attention to what was happening on the northwest corner? A. Yes, sir. 

Q. And isn't it a fact that you did not observe Fred Jenkins or 
Ernest McDonald until after that first shot had been fired? A. Well, we 
had seen them in a kind of a struggle. Ernest McDonald was arguing and 
he was shoving Jenkins. I noticed that. But until the first shot was fired, 
we didn't give it too much attention, because there is always something going 
on around that corner. 

Q. Is it a fact that the three men were already engaged in a strug- 
gle or a tussle when you first observed them? A. Yes, Sir; yes. 

Q. And how many shots did you hear Davis fire after you first 
observed what was going on? A. I think it was two, two or three. I can't 
recall exactly. 

* * 
OREN B. BOYD 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now, your name is what? A. Oren B. Boyd. 

Q. Boyd? A. Yes, sir. 

Q. And you are a member of the Metropolitan Police Department ? 
A. Iam, sir. 

Q. And assigned to any particular detail or squad? A. Iam 
assigned to the Morals Division of the Metropolitan Police Department. 


Q. Recalling your attention to July 11 of 1959, were you a mem- 


ber of the Metropolitan Police Department ? A. I was, sir. 

Q. And what was your assignment on that particular day? A. I 
was assigned to the Morals Division July 11, 1959. 

Q. And what hours were you working as a member of the 
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Metropolitan Police Department on that day ? A. I was working the hours 
of seven p.m. until three a.m. the following morning. 


Q. And how were you patrolling? A. I started out patrolling with 
Detective Vaughn in a cruiser. 

Q. And on that evening of July the 11th, did you have an occasion 
to be in the vicinity of Seventh and P Street, N. W. 2 A. I did, sir. 

Q. Approximately what time of the evening were you there? 

A. Approximately ten-ten p.m 

Q. And were you in the automobile at that time ? A. Yes, sir. 

Q. Now, did you remain in the automobile the entire time that you 
were in that vicinity? A. I did not, sir. 

Q. What did you do, if anything, with reference to tiie automobile ? 

A. Officer Vaughn was driving the automobile. 

Q. Just talk a little louder, Officer. A. Officer Vaughn was 
driving the automobile on July 11, approximately ten-ten p.m., '59, at which 
time he parked on the corner of Seventh and P Street, which was the south- 
east corner. 

Officer Vaughn and I then got out of the cruiser, walked across 
the comer of Seventh and P Street to the southwest corner ; at which time 
we were waiting on the red light to change to green to cross over on the 
other side of the street , which would have been Seventh and P, the northwest 
side of the street. 

Q. And did you cross the street in that direction? A. We did, sir. 

Q. Did you have any difficulty in crossing the street in that di- 
rection? A. No particular difficulty, sir. 

Q. All right. Just tell us, when you started crossing the street, 
was Officer Vaughn with you? A. He was, sir. 

Q. What did you observe, if anything, as you crossed the street ? 
A. When Officer Vaughn and I waited on the corner of -- the southwest 
corner of Seventh and P Street, we observed three men standing on the 

side of the American Grill which was on the northwest corner of 
Seventh and P Street. At which time we heard two or three sound reports 
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coming from a pistol; and we also observed the flashes coming from the 
pistol. 

Officer Vaughn at that time ran across the street, and in running 
across the street, we had observed these three men and saw one slump to 
the ground. The one slumped to the ground was later identified as Jenkins. 

Q. Now, when you say that you observed Jenkins slump to the 
ground, can you just tell us how he slumped to the ground? A. The time 
we observed a man with a pistol in his hand, who was later identified as 
Davis; also observed another man with Davis, who was identified as McDonald. 

Q. All right. And when you observed Davis, what was Davis doing? 
A. Observed Davis -- looked as if he had his hand on Jenkins and had his 
pistol up in the air, aiming toward Jenkins’ head or neck. 

Q. And what was this man that you later learned was McDonald 
doing at that time? A. McDonald was standing a little to the rear and on 
the side of Jenkins and also had his hands on Jenkins, as if he was swinging 

Jenkins. 

Q. And where did he have his hands on Jenkins, that is, McDonald ? 
A. As far as I could see it from across the street, he had it around his 
waist, up near his shoulders. 

Q. And at the time that McDonald had his hands in that position, 
was Davis firing his gun? A. Davis was firing his gun at that particular, 
time. 

Q@. And when did Jenkins slump to the ground? A. Jenkins slump- 
ed to the ground after Davis had fired his gun about two or three times, and 
when the Defendant McDonald had released his hold on Jenkins. 

Q. All right. And as you observed what you have testified to, were 
you still walking across the street? A. Detective Vaughn and I were just 
about at a fast pace, running across the street, when we heard these flashes. 


Q. Now, when you heard those flashes, did you say anything or do 
anything? A. At that time I told Officer Vaughn -- 

Q. No, I meant not what you told Officer Vaughn, but in reference 
to what you saw. A. We ran across the street and observed the Defendant 
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McDonald and also Davis coming toward P Street, at which time Officer 
Vaughn and I were just about at the curb of Seventh and P Street. 

The Defendant McDonald and Davis were less than three or four 
feet from me, at which time I had my badge in my hand and yelled, Police- 
man, and told Davis to drop his gun. At which time, when I told Davis to 
drop his gun, he pointed the gun at my chest, as if he were going to shoot. 

I fired my revolver at Davis. At which time the Defendant Mc- 
Donald had his hand in his pocket, one hand in his pocket, and the other 
hand he start swinging at me. He also was about four paces from me; and 
I fired at the Defendant McDonald, at which McDonald bent over and slumped 
to the ground. : 

When Defendant McDonald slumped to the ground, I heard my part- 
ner, Detective Vaughn, telling Davis to drop that gun; and I also heard 
Detective Vaughn's revolver go off, and I saw Defendant Davis slump to 
the ground. : 

I then told Detective Vaughn to keep them covered while I go call 
for some assistance and also call for some more help. 

Q. You referred to a man by the name of McDonald. Do you see 
him in Court here today? A. I do, sir. 

Q. Will you point him out, please? A. He is sitting directly 
across from me in the blue suit. 

MR. MC LAUGHLIN: May the record show he identifies the 

Defendant McDonald. 

* * * 
CROSS EXAMINATION 
BY MR. MULLIN: 

Q. Officer, isn't it a fact that you were still standing on the 
southwest corner when you heard the shots? A. When I heard the first 
shot, I was standing on the southwest corner, sir. 

Q. And isn't it also a fact that it was that first shot that directed 
your attention to what was going on on the northwest corner? A. I wouldn't 


say -- my attention to what was going on on that particular corner, because 


46 


being a crowd over there, and a policeman, I was observing what was 
happening; and I happened to observe three men that were standing over 
there, but I didn't observe what they were doing until after I heard the re- 
volver going off. 

Q. Did I understand you to say you didn't observe what they were 


doing until you heard the revolver go off? A. That is right. 


Q. Isn't it a true statement that before you heard the shots, you 
weren't looking at anything in particular, that you and Officer Vaughn were 
just facing the northwest corner? A. Well, I saw people standing on the 
other side of the street. 

Q. At that time. though, you and Officer Vaughn were just talking 
together casually, isn't that correct? A. I should say that is correct. 

Q. When your attention was directed specifically to these three 
men, what was the Defendant Ernest McDonald doing then? A. Ernest 
McDonald was standing just to the rear and a little to the side of Jenkins 
and he had his hands on Jenkins as if he was around his waist and near his 
shoulder. 

Q. And did I understand you to say that Davis also had his hand 
on Jenkins? A. I did. 

Q. Both of them had their handson Jenkins? A. Yes. 

Q. And this was the situation when you first observed the De- 
fendant McDonald, is that correct? A. That is correct. 

Q. Now, after you first observed the Defendant McDonald, after 
you first observed him, how many shots did Davis fire? A. At that 
particular time, I couldn't have told you. 

Q. Jenkins was already on the ground by the time you got to the 
northwest corner, was he? A. He was. 

Q. As a matter of fact, to get to the northwest corner, you and 

Officer Vaughn had to split up and one of you go in front of an 
automobile that was parked there and the other behind that automobile, 
is that correct? A. I couldn't tell you if Officer Vaughn went behind the 
automobile or not. All I know is, I was about two or three paces in front 
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of Officer Vaughn, and I didn't take my eyes off the Defendant McDonald 
and Davis, because I knew Davis had a pistol and I knew my partner was 
with me. So I didn't look to see whether he went around the car or in front 
of the car. 


Q. You remember there was a car therethough? A. Yes,I do. 
Q. And you had to go around that car to get to the north side of P 
Street, didn't you? A. No. When you say, "around," what do you mean, 


behind it or in front of it? 

Q. Did you have to go either behind it or in front of it? A. If 
the car was parked, the car was parked at least twenty-five feet from the 
intersection of Seventh Street, which was at Seventh and Pp. 

Q. Did you have to change your course either to the left or to the 
right because of that car? A. I'd say the car was parked on the northwest 
corner of P Street, so I would have gone behind the car. 

Q. My question was, did you have to change your course because 
the car was there in order to get to the corner? A. No, I wouldn't. 

Q. Where is the front door of the American Restaurant? A. The 
front door of the American Restaurant is facing Seventh Street, at the corner 
of Seventh and P. 

Q. And how far is it from the corner of the building? A. You 
mean from P Street or Seventh Street ? 

Q. I mean from the corner of the American Restaurant, itself, 
where the walls of the restaurant come together. A. I couldn't answer that. 

Q. How far is the door from the corner of Seventh and P, that is, 
where the curb lines come together? A. I don't understand your question. 

Q. Well, how far is it from the northwest corner of Seventh and 
P, just at the curb, to the door of the American Restaurant? A. I wouldn't 
know , but I could estimate. 

THE COURT: Don't estimate. If you don't know, say you don't know. 

THE WITNESS: I don't know, sir. 

BY MR. MULLIN: 

Q. You had been at the American Restaurant prior to July 11, 

1959? A. Numerous of times. 
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Q. Had you been in there on July 11, 1959 before this incident ? 
A. No, I hadn't. 
Q. That is where you were heading at the time? A. That is 


correct. 

Q. After you got to the corner and Jenkins was lying on the ground, 
what was Defendant McDonald doing then? A. Defendant McDonald was 
walking toward Seventh and P Street , headed south. 

Q. Was he just casually walking or was he running? A. He was 
walking at a fast pace, I would say. 

Q. What next happened to Defendant McDonald? A. Defendant 
McDonald was about three paces from me when he started swinging, after I 
had fired at Davis, and I turned around and fired my revolver at McDonald. 

Q. Would you say he was nine or ten feet from you when he started 
swinging? A. I would say he was at least four, about four or five feet. 

Q. And are you sure at that time he didn't have his hand by his 
side? A. Iam positive he had one hand in his pocket and one hand was 
swinging at me, because I was just about between he and Davis, when Davis 
had pointed the pistol at me, and I saw Davis had the pistol, so I fired at 
Davis first. When I fired at Davis, that is when McDonald started at me 

swinging. I fired at McDonald. 

Q. Are you the one that hit McDonald? A. I was later told that 
my service revolver was the one that had hit McDonald. 

Q. How far were you from him when you shot at him? A. I would 
say I was at least four feet from him, four, five feet from him. 

Q. Why did you shoot at McDonald? A. I shot at McDonald because 
I was afraid he had a pistol also, because I just had seen he and Davis shoot 
one man down, and I was afraid of my life. 

Q. You never saw a pistol in his hand that whole night, did you? 
A. No. 

Q. At this time, he had his right hand in his pocket when you shot 
him? A. He had his left hand in his pocket. He was swinging at me with 
his right hand when I shot him. 
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Q. Now, when you saw him holding or touching Fred Jenkins, 


which hand was he using to touch Fred Jenkins with? A. He had more with 
his right hand, because Fred Jenkins was standing just to the right -- to 
the rear and to the right of Fred Jenkins. 

Q. Did you notice anything unusual about the Defendant McDonald's 
face that night? A. I did not. 

Q. You didn't notice any blood or any cuts? A. No, I did not. 

* * * * oo 

Q. Did you find a wallet on McDonald? A. I did not. 

Q. Did you search McDonald? A. I did not. 

Q. Did there later come a time when McDonald told you he had 
been beaten and robbed? A. He did not tell me. 

Q. He never said that to you? A. No. 

* * * * * 

Q. When your attention was first directed to the northwest corner, 
how many people did you see there? A. There were numerous of people 
on the corner. It was a summer night, a Saturday night. So I wouldn't 
estimate how many. But I would say there were numerous of people on the 
corner. 

* * * 
RICHARD L. WHELTON 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now, Doctor, your full name? A. Richard L. Whelton, M.D. 

Q. And you are Deputy Coroner here for the District of Columbia? 
A. Iam, sir. 

* * * * oe 

Q. As Deputy Coroner, Doctor, did you perform an autopsy on 

the body of one Fred L. Jenkins? A. Yes, sir, I did, on July 12 
of 1959 at twelve-thirty in the afternoon. 
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Q. All right, and what did your autopsy consist of and what did 


you find? A. The cause of death was due to shock, due to hemorrhage, 


due to a gunshot wound to the chest with perforation of the great vessels 
of the right upper portion of the chest. 

Q. And the point of entrance was where, Doctor? A. Point of 
entrance was in the left chest. If you take the notch of the breastbone, the 
top of the breastbone, it was one and three-quarter inches to the left, about 
an inch above this notch, just below the edge of the left collarbone. 

Q. You say that that gunshot was the cause of his death? A. Yes, 
sir. 

Q. Doctor, did you find any slug in his body? A. Yes, sir; we 
recovered a slug from the right chest wall in the back. 

MR. MC LAUGHLIN: Mark this Government's for identification 
No. 2. 

THE CLERK: Government Exhibit 2 marked for identification. 


(Whereupon the slug, contained in glass tube, taken 
from the body of Jenkins was marked Government's 
Exhibit No. 2, for identification.) 


BY MR. MC LAUGHLIN: 
Q. I will show you Government Exhibit marked for identification 
No. 2, Doctor, and ask you if that is the slug that you removed from the body 
of Fred L. Jenkins. A. I may remove it, Mr. McLaughlin? 
Q. Oh, surely. A. Yes, sir, that is the slug I removed. 
Q. After removing Government Exhibit marked for identification 
No. 2, the slug, from the body of Fred L. Jenkins, who, in turn, did you turn 
it over to, do you recall? A. Yes, sir, Detective Sergeant Harry Pixton of 
the Metropolitan Police Department. 
* * * 
CROSS EXAMINATION 
BY MR. MULLIN: 
Q. Was there any other gunshot wound on the body of Fred Jenkins, 
Doctor? A. No, sir, there was no gunshot, other gunshot wound on the body. 
Q. Did I correctly understand that the cause of death was bleeding 
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from a broken vessel? A. Yes, sir. 
115 Q. Would it be fair to say, then, that death was not instantaneous 
with the entry of the bullet into the body? A. No, not instantaneous. 

Q. How much time would you say would lapse after the entry of 
the bullet into the body before death? A. This is hard to estimate, sir. 

I would estimate anywhere from ten to thirty minutes. 
* * * * 
ROBERT M., ZIMMERS 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 5 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Now, your name is what? A. Robert M. Zimmers. 

Q. And you are employed where? A. Iam a Special Agent of the 
Federal Bureau of Investigation, assigned to the laboratory here in Washington. 

Q. All right. And as such, do you specialize in certain type of 
work? A. I specialize in the examination of firearms. 

Q. You have been doing that for what period of time? A. Approx- 
imately eighteen and a half years. 

MR, MC LAUGHLIN: Your Honor, my associate says he will 
stipulate as to the qualifications of Mr. Zimmers. 

THE COURT: Very well. 

BY MR. MC LAUGHLIN: 

Q. I will show you, Mr. Zimmers, Government Exhibit marked for 
identification No. 1, and ask you if that exhibit had been turned over to you, 
and if so, by whom, do you recall? A. Yes, on July 13, 1959, Detective 
Pixton of the Metropolitan Police Department brought this to the laboratory 
and requested that it be examined. : 


Q. Showing you Government Exhibit marked for identification No. 2, 

I ask you whether or not that had been turned over to you, and if so, by whom? 
MR. MC LAUGHLIN: It is a little difficult to get out, Your Honor. 
THE WITNESS: This is a bullet that was delivered by Detective 
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Pixton at the same time as the gun. 
BY MR. MC LAUGHLIN: 

Q. And after receiving those two exhibits, Mr. Zimmers, did you 
make any tests in reference to Government Exhibit 1, the gun, as to Govern- 
ment Exhibit 2, which is the slug? A. Yes, sir, I did. 

Q. And as a result of the test that you made, did you form any 
opinion as to Government's Exhibit marked for identification No. 2, the slug? 
A. Yes,I did. 

Q. What was that? A. I concluded from the examination which I 
conducted that this bullet, Government's Exhibit No. 2, was identified as 
having been fired in the weapon Government's Exhibit No. 1. 

MR. MC LAUGHLIN: Mark this. 

THE CLERK: Government's Exhibit 3 marked for identification. 


(Whereupon box containing two cartridges and 
three empty shells was marked Government's 
Exhibit No. 3, for identification.) 


BY MR. MC LAUGHLIN: 
Q. I will show you Government Exhibit marked for identification 


No. 3, and ask you if those were turned over to you, and if so, by whom and 
when? A. Yes, these were delivered to the laboratory by Detective Pixton 
at the same time as the other evidence about which I testified. 

Q. With regard to Government's Exhibit No. 3, Mr. 7immers, 
what did Government Exhibit No. 3 consist of? What are they? A. Govern- 
ment's Exhibit No. 3 consists of two unfired cartridges, and three cartridge 
cases. 


Q. Now, in reference to the three cartridge cases -- by that you 
mean the empty ones, is that what we callthem? A. That is correct. 

Q. Did you make any comparison of those with reference to 
Government's Exhibit 1, the gun? A. Yes, I did. 

Q. And did you come to any opinion? A. Yes. 

Q. What was that opinion? A. I concluded from the examination 
that I conducted that the three cartridge cases were fired in Government's 
Exhibit 1. 
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THE COURT: You may proceed. 
MR. MC LAUGHLIN: Detective Pixton. 
(In accordance with the Court Order for transcript, the testimony 


of Detective Pixton has not been transcribed.) 


* * x * 


GEORGE HOWARD JENKINS . 
was called as a witness by the Government and, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Your name is what? A. George Howard Jenkins. 
* * * * fie. 

Q. Did you know Fred L. Jenkins? A. Yes, sir. 

Q. Was he any kin of yours? A. A brother. 

Q. Recalling your attention to July the 11th of 1959, were you 
near or in the vicinity of the American Grill? A. Yes. 

Q. Bar andGrill? A. Yes, Iwas. 

Q. And that American Bar and Grill that you are talking about is 
located where? A. Seventh and P -- 

Q. All right. A. --N.W. 

Q. What time were you there? A. Between seven and eight o'clock. 

Q. And did you go into the bar? A. I walked in the bar. 

Q. Was your brother in the bar at that time? A. Yes, sir, he was. 

Q. All right. Did there come a time when you left the bar? Did 
you go out? A. Yes,I did. 

Q. All right. And as you went out of the place, did you see your 
brother, Fred Jenkins? A. Well, him and I were together. 

Q. Was anyone else with you when you went out of the place, the 
bar and grill? A. Well, Shorty and Bobby. 

Q. And as you came out of the place, what happened, if anything? 
A. Well, as we came out the place, the two fellows was standing to the 
right of the Seventh and P. As we got around -- when we turned around to 
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walk down Seventh Street, N. W., one of the fellows said: That is the one 
taken my money. 
Q. And when he said that, was he pointing to any particular one? 


A. Well, he wasn't pointing to no one at the particular time. He was look- 


ing right at my brother. 

Q. That is Fred Jenkins? A. That is Fred Jenkins. 

Q. All right. Did you know the man at that time who said that? 
A. No, I didn't. 

Q. Did you later learn the name of the man who said that? 

A. Well -- 

Q. Yes orno? A. No, I didn't. 

Q. Do you see the man in Court here today who said that? 

A. No; the man that said that, he was the man that got killed. 

Q. All right. And what did he say? A. He said, the one taking 
his money. 

Q. All right. And then what happened? A. Well, I spoke up and 
said: No, that is my brother. I know he is not the one that taken your 
money, because he was with me. 

Q. What else happened? A. After I said that, my brother spoke up 
and said: No, you got the people mixed up. 

And the fellow, the one got killed, he had the gun in his pocket. 

He come out with the gun; and when he pointed at my brother, he shot. I 
don't know he hit my brother the first time or not; but anyhow, he shot at 
him, and my brother went towards him, made towards him; and then they 
ran together. 

Q. What did you do then? A. Well, I stepped back, looking for 
something to help my brother, and I couldn't find any, because I didn't have 

anything on me. 

Q. Is that all you saw at that time? A. Well, there was another 
fellow, the fellow that was with him, he went toward my brother from behind 
to hold him. 

Q. Did he hold him? A. Yes, he went toward to hold him. After 
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my brother went toward the one that got killed, the other fellow that was 
with him, he didn't say anything. When my brother went forward to the one 
that got killed, the fellow with him went toward my brother from behind. 

That is when I stepped back to look for something to help him out. 
I couldn't find anything. Couple more shots was made, and that is when I 
got back out of the way around the corner of the building. 

* * *x * 1 we 

Q. I will ask you, do you see any of the men who approached 
your brother in Court here today? A. Well, the fellow what sitting over 
there with the black suit. 

Q. Who is he? A. Ican't -- I don't know; I am not too familiar 

with the names together. | 

Q. All right. Would you say that he was one of the two men that 
were there that night? A. Well, he is the fellow was with the fellow what 
got killed. | 

Q. All right. And what did this fellow do? A. Well, he went -- 

Q. What fellow are you talking about? Let's find out who you are 
talking about. A. Well, the fellow what sitting there, he the one what helped 
him. : 
Q. How is he dressed today? A. Well, he is dressed -- black suit. 
Q. What color tie? A. Black tie. 
Q. Then what did he do there that night? A. Well, he the one that 
went behind my brother, back behind my brother when my brother went 
towards the fellow that got killed, he is the one that went behind and hold him. 

Q. Did he hold him? A. Well, when he went behind to hold him, he 
went to grab my brother, that is when I stepped back. Well, so many of them 
around, but I did know he made at my brother from behind to hold him, and 
was so many of them, when I turned around and looked for something to help 

my brother , well, I just don't know just what happened at the time. 
I know -- he did go behind my brother to hold him. | 


* * * * 
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CROSS EXAMINATION 
BY MR. MULLIN: 

Q. Now, the fellow with the gun, Mr. Jenkins, were you watching 
when he first pulled out the gun? A. Yes, I was. 

Q. And when he first pulled out that gun, did this man here, whose 
name is McDonald, have his hand on your brother at that time? A. No, he 
didn't have a hand on him. 

Q. You saw the fellow with the gun when he first shot the gun, 
didn't you? A. Yes. 

Q. When he first shot the gun, at that time, did this man here, 
Ernest McDonald, have his hand on your brother? A. When he first shot 
the gun? 

Q. Yes. A. No, he didn't. 

Q. Now, after the man with the gun first shot the gun, what did 
Ernest McDonald do? A. Well, the man first shot the gun -- when the man 

first shot the gun, my brother went toward him; and then that man 
there went behind him to hold my brother. 

Q. Did you see this man, Ernest McDonald, actually hold your 
brother or did you just see him start toward your brother? A. Well, I tell 
you, I just can't tell you just exactly what happened, but I do know he went 
toward my brother, because I started with my brother, and after he started -- 


I didn't know did he have a gun or not. That is when I say, you get shoot, 


too. That is when I' stepped back. But, definitely, he was there when my 
brother got killed, he was holding my brother. I just saying, he was holding. 
You can't hardly tell just what happened. He went toward my brother to 
hold him. 

The last time I saw him, he was right on my brother to hold him. 
That is when I stepped back to try to get something. 

Q. You never actually saw him get a hold of your brother, isn't 
that right? A. Well you just can't hardly tell just what happened. 

THE COURT: Do you know what happened? Did you see him having 
hold of your brother ? 
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THE WITNESS: I know he went towards my brother. I turned 
around to look and get something. When my brother fell, he was right up 
on my brother, when my brother got shot. 

BY MR, MULLIN: 

Q. Mr. Jenkins, did you see this man, whose name is Ernest 
McDonald, in the American Restaurant earlier that night? A. No, sir, I 
wasn't there. 

Q. Weren't you in the restaurant earlier that night ? A. No, sir. 

I come in there with my brother. I mean, I come in there after my brother 
was in there before, and I come in there looking for my brother. 

Q. How long were you in there yourself? A. I was in there, oh, 
about five minutes. 

Q. And what time did you get to the American Restaurant ? 

A. Between seven -- between seven and eight o'clock. I don’t know. 

Q. And you only stayed inside about five minutes, is that right ? 
A. Just about five minutes, because I didn't get all the way back. 

Q. You left with your brother and with a man named, Shorty, is 
that right? A. That is right. | 

Q. And do you know a man named Bobby Johnson ? A. Yes, sir. 

Q. What is Bobby Johnson? What does he do? A. He is bouncer 

in the American Beer Garden. 

Q. Did you say the bouncer? A. Yes. 

Q. Was he bouncing you and your brother when you left the 
restaurant? A. No, sir, he wasn't. 

Q. Was he asking you to leave or get out of the aisle? A. No, sir. 

Q. Did he come out behind you? A. He come out behind my brother. 

Q. How many people came out together then? A. There was three 
of us. Wait a minute. Shorty and myself and Bobby, yes, three of us. 

Q. And your brother? A. And my brother, four of us. 


* * * * * 


MR. MC LAUGHLIN: With that, Your Honor, the Government will 
rest its case. 
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MR, MULLIN: May we come to the bench, Your Honor? 

THE COURT: You may. 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held:) 

MR, MULLIN: We would like to make a motion for a judgment of 
acquittal, Your Honor, out of the hearing of the jury, if possible. 

THE COURT: Are you going to argue at some length? 

MR. MULLIN: I would like about ten minutes, Your Honor. 

THE COURT: Very well, The Court will excuse the jury. 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held:) 

THE COURT: Ladies and gentlemen of the jury, the Court at this 
time is required to hear argument upon a point of law in this case. The 
Court must hear this argument out of your presence in order that you will 
not be influenced in any way by what you hear or by any ruling that the Court 
may make. 

I am going to ask you to step into the jury room but to refrain from 
discussing the facts in the case even with your associates on the jury while 
you are out of the courtroom. 

(Whereupon the jury withdrew from the courtroom.) 

MR. MULLIN: Your Honor, at this time we move for a judgment 
of acquittal on the ground that the Government has not presented facts on 
which the jury could bring in a verdict of guilty. 

The sense, the essential ingredient of the Government's case is 
that this Defendant aided and abetted Charles Davis in killing Fred Jenkins. 

The Government hasn't proved the necessary elements to establish 
aiding and abetting. 

THE COURT: Is there such a crime as aiding and abetting in the 
District of Columbia? I thought this man was charged with second degree 
murder. 

MR, MULLIN: He is, Your Honor. 


The Government is necessarily relying on the provision of law that 
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any person who aids and abets another shall be charged as a principal. I 
understand that that is the thrust of the Government's case. The indictment 
does not refer to aiding and abetting. I understand that some indictments do. 
THE COURT: By the way, what is charged in the indictment now? 
MR, MULLIN: The indictment charges -- 
THE COURT: I noticed that Mr. McLaughlin referred to a killing 
with malice aforethought. The indictment before the Court charges deliber- 


ate and premeditated malice. In other words, we have on the record a first 


degree indictment. 

What do you propose to do if this case goes to the jury about fur- 
nishing them with a copy of the indictment ? 

MR. MULLIN: Well, Your Honor, it seems to me that under these 
circumstances, they ought not to be furnished with a copy of the indictment. 

The situation, as you know, is, the man was charged with first 
degree murder, charging that he did kill Fred Jenkins by shooting him with 
a gun. The man was tried before, as you know. A verdict of second degree 
murder was brought in by the jury. 

As we understand the Green case, he cannot, after reversal and 
remand for a new trial, be convicted of first degree murder, he having 
been tried on that before. 

THE COURT: So he is being charged under an indictment which 
has never been returned by a grand jury, is that correct? | 

MR. MULLIN: I think so, yes, Your Honor. ; 

Your Honor is suggesting that this is an appropriate time to move 
for dismissal on the indictment on that ground, and we so move at this time. 

THE COURT: The Court will deny the motion. As I read the Green 
case -- and I am sure you read it the same way -- the Court merely rules 
that a defendant may not be tried for an offense upon which he has been 
acquitted by the jury. 

I assume that the validity of this trial rests upon the doctrine of 
a lesser included offense. 

I believe it would be well, however, as you have, to have your motion 
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a matter of record, in order that there can be some clarification on this 


point if it is necessary from the Court of Appeals. I think the record now 


protects you. 

MR. MULLIN: Proceeding then from that ruling, Your Honor, to 
the nature of the proof the Government has adduced up to now, the Govern- 
ment, then, in attempting to prove second degree murder, or any lesser 

included offense, is necessarily trying to show that this Defendant 
aided and abetted another man, who is now dead, in killing Fred Jenkins, 
who is the victim of this particular shooting. 

Well, the law on aiding and abetting is very clear in the sense that 
it is very easy to state. It, of course, may be difficult to apply in particular 
circumstances. 

We do know the Supreme Court has said that the mere fact that a 
person is present at the scene of a crime is not evidence that he is an aider 
and an abetter. 

We also know that an aider and an abetter is a person who actually 
joins with the principal, who in this case was Charles Davis, enters into a 
concert of action or a community of unlawful intent with the principal, and 
that he must actually share the criminal intent of the principal. 

THE COURT: Doesn't our statute go further than merely aiding 
and abetting? Don't the words, "advising, inciting or conniving at the 
offense, or aiding or abetting the principal offender," extend the scope of 
this statute substantially over the common law definitions of aiding and 
abetting ? 

MR, MULLIN: No, I think not, Your Honor. That statute in the 
D. C. Code on aiding and abetting is actually just a recitation of the common 
law. 

I call your Honor's attention to the case of Williams v. the United 
States, decided by our Court of Appeals in 78 U. S. App. D.C. 322 in 1944. 

The Court, in that case, said that to sustain the verdict of guilty 
as an aider and abettor "we should have to find at least that the evidence is 
more consistent with guilt than with innocence," and it reversed because of 
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a total failure of any concert of action." 

I take it from the decisions in this jurisdiction and in the Supreme 
Court and in other jurisdictions where the law is quite similar on aiding and 
abetting, that aiding and abetting, whether it is phrased in terms of inciting, 
conniving or encouraging, is the same thing for all practical purposes in 
all jurisdictions, and that it means that two people have to join together. 

At some point, there has to be a concert of action. 

THE COURT: What then do you say as to the testimony of Silas 
Vaughn, the officer, and Oren Boyd, the officer, that they saw this Defend- 
ant holding the deceased Jenkins ? 

MR. MULLIN: I would say to that several things, Your Honor. 

In the first place, I think there is testimony from all other wit- 
nesses, other than the police officers, that at the time this affray began, at 
the time Davis pulled out his gun and started shooting, this Defendant then, 
unquestionably , on the basis of this evidence, didn't have his hands on Fred 


Jenkins. He wasn't touching him. He wasn't near him. 


We do have testimony, and I understand we have to take it now at 
the strongest for the Government because of this posture of the case -- we 
do have testimony that after that, there was what witnesses have described 
variously as a tussle, a struggle; one witness had this Defendant approaching 
the deceased from behind; but he never got him there in his own eyes. That 
was the last witness. 

The police officers seemed to me to make it perfectly clear that 
they didn't see the incident when it began, all they saw was a struggle. They 
had the Defendant engaged in a three-way struggle, a three-man struggle. 
But there is also uncontradicted testimony from a person who I submit is 
the clearest of the witnesses on the scene, that is, Robert Johnson, the 
bouncer, as he was called -- although he says he was not the bouncer -- that 
this Defendant during this affray said only one thing; he yelled out, hold it. 
And I don't think there is any clear doubt as to whom that was directed. 
Certainly Johnson on the stand made it perfectly clear that he thought that, 
hold it, had to be directed to Davis. 
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THE COURT: That is completely speculation, completely con- 
jecture, completely guess as to whom it was addressed. 

MR. MULLIN: I think it is important that it is speculation. That 
is the very point I would like to make, Your Honor. It is the only thing 
that we have this man saying on the corner. Now, the fact that it is ambiguous 
is, itself, a reason for granting this motion at this time. 

A remarkably similar incident was considered by the Supreme 
Court in the case of Hicks v. U. S. in 1893; that is in 150 U.S. 

In that case, the person being charged as an aider and abettor 
stated to the victim who was going to be shot: "Just a moment. Take off 
your hat and die like a man."" And the person who was accompanying the 
man who made this statement proceeded to shoot at the victim. The Supreme 
Court held that the language, "take off your hat and die like a man,” was at 
best ambiguous language, and it wasn't enough to bring the person who said 
it within the confines of the law of aiding and abetting. 

Certainly the words, "hold it," even if we assume that they were 
ambiguous, are not nearly as strong or not nearly as much a connotation of 
aiding and abetting as the language of, "take off your hat and die like a man." 

THE COURT: Then what do you say about the additional testimony 
of the witness Robert Johnson that after the first shot, the man with Davis, 
meaning the Defendant, grabbed Jenkins, there was a tussle, they tussled 
to P Street, and the pistol was then fired again; the man who had hold of 

Jenkins had him by the shoulders and released him and he fell to 
the ground. 

That is the testimony referring to the conduct of this Defendant. 
Don't you think that that shows some concerted action on the part of this 
Defendant with the deceased Davis ? 

MR, MULLIN: No, I don't think so, Your Honor. 

I would like to go back, in answering that, if I may, just one 
moment to the reason why McDonald and Davis were on this corner. 

We have the testimony such as we could get from Mr. Giles. The 


point I want to make is even if we take it at its strongest for the Government, 
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they went to the corner to confront men who had robbed the Defendant 


earlier in the evening. 

The point we want to make, they were lawfully on the corner. 
Under these circumstances, McDonald had reasonable right to use reason- 
able force, considerable force to get back stolen property. He had a right 
to accost the man who robbed him. 

The point I am driving at is he was lawfully on the corner until 
the time when Davis said: It doesn't make any difference. I am going to 
kill you anyway. And pulled out a gun and started shooting. Until that time, 
there is no evidence of a concert of action, which is more consistent with 

guilt than with innocence, as a matter of law. Up until that point, 
if that were all we had, I would submit that you would have to direct a 
judgment at this time. | 

Now I get to the question that you asked, which is, what happened 
after that time? After that time nobody seems very clear what happened. 
These witnesses said there was atussle, But the fact that there was a 
three-way tussle, the fact that the men might have been in there together 
fighting does not indicate that this man certainly was trying to kill the man 
who was actually killed. | 

All we know is that three men were in there together. There is 
no information or no evidence that this man McDonald even knew that a 
gun was going to be produced or that a gun was even in Davis' possession. 
All we know is that the three of them, again taking it at its strongest, were 
in there together fighting. 

We submit that is not enough to establish that there was a con- 
cert of action to bring about the death of Jenkins. The language that I 
think epitomizes what is necessary here is Judge Hand's language in the 
Peone case, where he said that the person charged as an aider and abettor 
has to have a purposive attitude toward the result accomplished by the 
principal. In other words, there would have to be evidence from which the 
jury could conclude that McDonald in that instant of time formed an intent 

to kill Fred Jenkins, and the evidence is certainly insufficient to 
sustain a verdict of that. 
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We submit then that three things are really necessary here: They 
have to show a plan, a concert of action, a community of unlawful purpose. 
That takes time; that can't be done on the spur of the moment; and there 
wasn't time on that corner to do it. 

In addition to the concert of action, there has to be a purposive 
attitude towards the result that the actual killer actually brought about. In 
other words, it would have to be shown that McDonald shared in Davis' 
criminal intent and that McDonald, at some point, himself formed an intent 
to kill Jenkins. 

Third, it would have to be shown that McDonald actually participated 
by act in the killing of Jenkins. 

Now, we say there is not evidence to sustain any one of these three 
elements. Even as to the participation by act, the fact that there was a 
three-way struggle, if there was, is at least an ambiguous fact. It doesn't 
indicate that he was holding Jenkins for the purpose of giving Davis a good 
shot at him. 

That is what Mr. McLaughlin set out to prove. That is what he 
said he was going to prove. That is what he rests his case on, that this 
man McDonald held Fred Jenkins so that Davis could get a good shot at 

him. The evidence falls far short of that. 

The evidence, we submit, won't permit an inference that the pur- 
pose of the tussle or McDonald's part in it, if there was a tussle , was in 
order to let Davis kill Jenkins; and if that doesn't appear, then aiding and 
abetting doesn't appear. 

Even if that does appear, then aiding and abetting still does not 
appear because it does not appear that McDonald had formed an actual 
criminal intent to kill Fred Jenkins; and most important of all, there is no 
evidence on which the jury could reasonably infer that there was a concert 
of action, a plan between these two men, designed to bring about the death 
of Fred Jenkins. 


We submit, therefore , Your Honor, that the evidence is wholly in- 
sufficient to go to the jury, that reasonable doubt exists as a matter of law, 
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that all of the facts and circumstances that have been brought out at best 
are as consistent with innocence as with guilt, and that under the test of 
the Carter and Curley and other cases, with which Your Honor is familiar, 
at this time that it is appropriate and proper for Your Honor to direct a 
judgment of acquittal. 

MR. MC LAUGHLIN: As far as the Government, Your Honor, is 
concerned, I don't believe the Government has to show where either one of 
these two defendants sat down and discussed this situation as to the killing 

or to do Jenkins any bodily harm. I think that all the facts and 
circumstances surrounding this incident show that there was some concert 
of action on the part of these men to do Jenkins bodily harm. 

Now, we have the situation in this case where this Defendant , 
McDonald, claims he was beaten up and robbed by someone; and as a result 
of his being beaten up and robbed, of course, he was in a frame of mind at 
that time to do the individual some bodily harm. Evidently he thought he 
wasn't capable of doing it himself, so he went down for his employer, Mr. 
Davis. 

Now, you heard Mr. Giles testify that he did have a discussion with 
Mr. Davis about the robbery and that it had taken place at this American 
Grill up at Seventh and P. When the Defendant left the home of Mr. Davis, 
both of them were out for the purpose of doing someone some bodily harm, 
because from the frame of mind we can say that McDonald was in -- as you 
recall, Giles, I believe, said he was crying at the time -- that when they left 


Davis' home, they went looking for someone to do that individual some bodily 
harm. 


So, surely we can say at that time that there was some concert of 
action between the two of them, that is, when they left Davis' home. When 
they arrived in the vicinity of Seventh and P Street, they see what they think -- 

that is, McDonald does, sees the man that he thinks robbed him; and 
he points that particular man out to Davis; and they have some discussion 
there about whether or not he is the man. As a result of that discussion, 
from the evidence here -- and, of course, the jury can decide as to who 
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they are going to believe and who they are not going to believe. There might 
be some slight discrepancies in the testimony of the different witnesses, 
because Your Honor recalls, they all practically said it happened on the spur 
of the moment and, naturally, we can't have -- and not only that, but in addi- 
tion to this, in that particular neighborhood, shooting is not unusual -- so we 
can't expect the witnesses to come down and tell everything that happened. 

We do have McDonald there with Davis, pointing out Jenkins as the 
man who robbed him. Now, Davis was there with McDonald for only one 
purpose. That is, to help McDonald justify the previous assault and robbery 
that had been committed on him. They have this discussion at that time. I 
say this: From all the evidence in this case, I think we can be justified in 
saying that that first bullet that was discharged didn't hit Jenkins. 

The evidence in this case, as I say, shows that after the first bullet, 
that McDonald grabbed a hold of Jenkins and held him. So regardless of 
what transpired prior to that time, the fact that McDonald had heard the 
first shot, and then grabbed a hold of Jenkins and held him so that Davis 

could shoot him, I think surely from that instant on, regardless of 
what might have happened prior to that time -- from that instant on, he was 
put on notice that Davis intended to shoot Jenkins; and that when he still held 
him, while Davis fired these other two shots, surely he did it with the in- 
tention -- he held Jenkins in such a position or situation that Davis could 
further his act in shooting Jenkins. 

So this is not a question of a case of mere presence. We have this 
Defendant participating in this crime practically from the beginning, as I 


say, when he goes down to Davis' house for help; and the only conclusion you 


can come to is that that was to do someone bodily harm. 

We have him returning to the scene of the crime; we have him 
pointing out the man who he thinks robbed him, and the discussion that takes 
place at that time, in addition to the holding. So surely we have more than 
mere presence. We have this Defendant actually participating in this crime 
on several occasions. 

So I think the evidence is sufficient for this case to go to the jury, 
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to show that this Defendant did aid and abet in the commission of this 

crime, that he had a purpose for the completion of this crime, because it 

was at his instigation that Davis was there, and Davis was there for the 

purpose of doing someone bodily harm because McDonald had told him that 
he had been beaten and robbed. 

So I say, from all the evidence, Your Honor, this case surely should 
go to the jury. 

MR. MULLIN: May it please the Court, we submit that Mr. Mc- 
Laughlin's case is based on pure speculation, and it has to be. It is pure 
speculation and very unjustified speculation that these two were, in Mr. 
McLaughlin's words, out to do somebody bodily harm. 

The fact of the matter is the man, McDonald, had been beaten and 
robbed. He had a right to accost those who had beaten and robbed him. He 
had a right to obtain assistance of someone else in getting back his stolen 
property. And they had a right to use reasonable force in doing so; and they 
even had a right, under these circumstances, where the property had been 
taken feloniously , to use considerable force. 


So until we get them to the corner, there is no evidence that there 
was any intention on this man's part to do anybody bodily harm. His actions 
up to that point were as consistent with innocence as with guilt. 

Now, I think Mr. McLaughlin hit the nail on the head when he sum- 
marized the testimony of the witnesses that what happened on the corner 


happened on the spur of the moment. It did happen on the spur of the moment. 
There wasn't time then and there, there wasn't an opportunity then and there 
for the formation of a concert of action, for the entry into a common 
design or a community of action on behalf of these two people. 
Furthermore, just as a last point on this aspect of the thing, I 
think Mr. McLaughlin is even speculating and going much farther than his 
evidence will really justify him in going when he uses such language as this 
Defendant holding Jenkins so that Davis can shoot him. That is pure specula- 
tion. Even the police officers were unable to conclude that the purpose of 
McDonald's having his hands on Jenkins, if he did, was in order to give Davis 
a better shot. | 


68 


After all, the men are only a few feet apart on the corner. If 
Davis wanted to kill Fred Jenkins, he didn’t need Ernest McDonald to hold 
Jenkins for him. As a matter of fact, I should think having Ernest McDonald 
in there holding him would have made the job that Davis accomplished a 
little more difficult. 

I think we could make out a pretty good case that Ernest McDonald 
actually made Davis’ shooting of Jenkins a little more difficult than it would 
otherwise have been. 

As to what is needed to show aiding and abetting, I cannot let this 
go by without offering to quote, if I may, a bery brief quotation from a de- 
cision actually in the Eighth Circuit, but it has been widely cited, in the case 
of Johnson v. United States, 195 F. 2d 673,1952. The Court said: 

"Generally speaking, to find one guilty as an aider and abettor, 
it must be proven that he shared in the criminal intent of the 
principal and there must be a community of unlawful purpose at 
the time the act is committed. As the term ‘aiding and abetting,’ 
implies, it assumes some participation in the criminal act in 
furtherance of the common design, either before or at the time 
that the criminal act is committed. It implies some conduct of 

an affirmative nature and mere negative acquiescence is not 

sufficient.” 

Incidentally , Your Honor, it occurred to me after I sat down, I 


haven't checked, but I am under the impression that the definition of aiding 
and abetting in Title 18 is essentially the same as that in the D. C. Code 
and that, consequently, the decisions interpreting aiding and abetting in 


other circuits would have more persuasiveness than would otherwise be 
the case. In other words, dealing with essentially the same statute. That 
is my recollection. 

THE COURT: The Court will deny the Defendant's motion for 
judgment of acquittal. 


* 
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149 HELEN A, BEAVERS 
was called as a witness by the Defendant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, MULLIN: 

Q. Would you state your name, please? A. Mrs. Helen A. Beavers. 

Q. And what is your address, Mrs. Beavers? A. 4513 Kansas 
Avenue, N. W. 

Q. Where are you employed? A. Washington Hospital Center. 

Q. And what are your duties at the Washington Hospital Center? 

A. Employed as a medical secretary. 

Q. Do you have custody of medical records at the Washington 
Hospital Center? A. Yes, Ido. 

Q. Do you have custody of the records relating to the treatment 
of Ernest McDonald on and after July 11,1959? A. That is correct, sir. 

Q. And do you have them with you in the courtroom? A. Yes,Ido. 

Q. Now, Mrs. Beavers, would you tell me what if anything those 
records state as to the condition of Ernest McDonald on the night of July 11 


when he was admitted to the hospital, with particular reference if there is 


any particular reference to his face or his eyes? A. This former patient, 
Mr. Ernest McDonald, was admitted to the hospital on July 11, 1959. At 
that time examination revealed laceration over both eyes. Also, former 
patient was involved in a gun battle. 

MR. MC LAUGHLI: I object to this, Your Honor. 

THE COURT: No, no, just what did the examination show about 
his condition ? 

THE WITNESS: As I stated before, as I mentioned, small lacera- 
tion over both eyes. 

BY MR. MULLIN: 

Q. Did it also reveal a gunshot wound? A. That is correct, sir. 

Q. Did it also indicate the path of the bullet in his body? A. That 
is correct, sir. 
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Q. Would you tell us, please, what was the entry of the bullet and 
where was the bullet found? A. The former patient, admitted through the 
emergency room to the hospital. At that time, a bullet wound, entered the 
left lower quadrant of his abdomen, passing through the abdomen, located 
in the right buttocks. 

Q. Do the records indicate whether or not the lacerations above 
the eyes required sutures? A. Yes. 

MR. MC LAUGHLIN: Does the record say that now ? 

THE WITNESS: Two cm. laceration was on both eyes. That 
means cuts. 

BY MR. MULLIN: 

Q. Tell me whether or not you recognize cm. as an abbreviation 
for centimeter? A. Yes, Ido, sir. 

Q. Is that all the record shows about these lacerations? A. That 
is correct. 

* * 
CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 


* * * * * 


Q. I say, is there anything in the records to show that those small 


lacerations -- how recent they were? A. No, it doesn't state the time. 
MR. MC LAUGHLIN: That is all. 
* * * 
DELLA WILSON 
called as a witness by the defense and, having been first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CONNOR: 

Q. I want you to keep your voice up, Mrs. Wilson, so His Honor 
and the ladies and gentlemen of the jury can hear you.. 

Would you state your name, please ? A. Iam Della Wilson. 

Q. And where do you live, Mrs. Wilson? A. I live at 122 46th 
Place, Northeast. 
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Q. Where are you employed? A. 7504 Maple Avenue, Chevy Chase, 
Maryland. 
Q. Do you know the defendant here Ernest McDonald? A. Yes,I do. 
Q. Is he related to you in any way? A. He is my nephew. 
154 Q. Did there come atime in 1959 when Ernest McDonald came to 
Washington? A. Yes. 


* * * * = 


Q. Did Ernest have a job when he arrived here, Mrs. Wilson? 


Q. Did he obtain a job? A. He asked me to find him a job. 

Q. Did you find him a job? A. Yes, I did. 

Q. With whom did you find him a job? A. Mr. Charles Davis. 

Q. How long had you known Charlie Davis? A. Since 1946. 

Q. What type of business did Mr. Davis operate? A. He was in 
the trash hauling business and also in the undertaking business. 


* * * * * 


Q. So Ernest did get a job with Mr. Davis, did he? A. Yes, he did. 


Q. How would he go to work? A. His uncle would carry him in 


the morning. 

Q. Why would his uncle take him to work? A. Because he didn't 
know how to get there where he worked. 

Q. How long would it take him to get to work? A. It didn't take 
too long. 

Q. That was to go from your house to the job? A. To Mr. Davis' 
house. | 

Q. What kind of work did he do? A. He worked on one of his 
trucks that picked up trash. 

Q. Did he live with you at your address from April on to the time 
of this incident? A. Until about two weeks of it he lived at my house. 

Q. When do you say he lived at your house? A. He lived at my 
house until about two weeks when I went away. 

Q. When did you go away? A. Went to Massachusetts in June. 
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Q. Were you in Massachusetts in July? A. Yes. 

Q. How many people did Ernest know in Washington? A. He only 
knew Mr. Davis. He had some uncles here but they didn't pay any attention 
to him so after he got this job, Mr. Davis was the only one he knew because 
I wasn't in town. 

* * * 
157 ERNEST MC DONALD 
called as a witness in his own behalf and, having been first duly sworn, was 
examined and testified as follows: 
MR. CONNOR: If the Court please, Mr. McDonald has a speech 
158 defect. He stammers a bit and I would ask the Court and jury to 
bear with us on that. 
DIRECT EXAMINATION 
BY MR. CONNOR: 
State your name, please. A. Ernest McDonald. 


Are you the defendant in this case? A. Iam, sir. 

When were you born? A. 1934. 

How old are you now? A. Twenty-six. 

Where were you born, Mr. McDonald? A. Lancaster, South 


Carolina. 
And did you grow up in the city or in the country ? A. In the 
country. 
Q. Are both your parents living? A. No, sir. 
Q. Which one is dead? 
MR. MC LAUGHLIN: I object to this, Your Honor. I don't see 
the materiality of it. 
THE COURT: I don't see the materiality. 
MR. CONNOR: Very well, Your Honor. 
BY MR. CONNOR: 
Q. Did you attend school in South Carolina? A. I did, sir. 
Q. Did you attend school regularly? A. No, sir, I did not. 
Q. Did you work while you were attending school? A. I did. 
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Q. Where did you work? A. Well, on the farm, a sawmill and 
so forth. | 

Q. Did you ever leave South Carolina? A. I did, sir. 

Q. Where did you go? A. I moved on the outskirts of Monroe, 
North Carolina. 


Q. What was the name of that town, do you remember? A. Rough 
Edge, North Carolina. 
Q. How far did you go in school? A. I was promoted to the sixth 


grade. 

Q. Where were you promoted to the sixth grade, in South Carolina 
or North Carolina? A. In South Carolina. 

Q. Did you ever finish the sixth grade? A. I did not. 

Q. How well do you read? A. Not too well. 

Q. How well do you write? A. Not too well. 

Q. Have you ever been convicted of acrime? A. I have. 

Q. What was it? A. I was convicted of bousebee reine once. I 
was convicted of larceny of an automobile once. 

Q. Where was that? A. That was in Charlotte, North Carolina. 

Q. Do you remember the year? A. '54 and '57. 

Q. When did you come to Washington? A. I came to Washington 
on April 12, 1959. 

Q. Who did you go to see when you first arrived i in eas Seal 
A. Della Wilson. 

Q. That is the lady who just testified? A. That i is right. 

Q. Who is she? A. She is my aunt. 

Q. Did you know anybody in Washington other than Mrs. Wilson 
when you arrived here? A. Well, I had some more near relatives but I 
didn't know where they were located at that time. : 

Q. You had some other near relatives? A. asa, but I didn't 
know where they were located at that time. 

Q. Did you get a job when you arrived in Washington? A. I 

arrived in Washington on the 12th and I had a job on the 13th, 
Monday. 
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Q. With whom did you get this job? A. Mr. Charlie Davis. 

Q. He is the gentleman whose name has been discussed here ? 
A. That is right. 

Q. Where did you live immediately after arriving in Washington? 
A. At 122 46th Place, Northeast , Washington. 

Q. Whose house was that? A. Mrs. Della Wilson. 

Q. Why did you move out of Mrs. Wilson's house? A. While 
she was gone away for the summer, I just got a room over on Queens 
Street. 

Q. Were you still working for Mr. Davis at that time? A. Yes, 


Q. Did you ever work for anyone other than Charlie Davis ? 
A. No, sir, I did not. 

Q. This is in Washington. A. No. 

Q. What did he pay you? A. He paid me $40 straight salary and 
he give us cardboard and so forth that we would pick up on the route during 

the course of the week. 

Q. What type of work was it that you did? A. Well, at times I 
drove a truck and at times I worked on the back of the truck. When he 
was away, we would switch around. 

Q. Did you ever get money from anybody in Washington other 
than Charlie Davis? A. No, sir, I did not. 

Q. How old was Charlie Davis? A. From my understanding, I 
think he was 48. 

Q. This was in 1959? A. '59. 

Q. Did you ever become friendly or did you become friendly 
with Charlie Davis? A. Yes, sir, I did. 

Q. Did you see him socially? A. Yes, sir. 


Q. Did you borrow money from him? A. Yes, sir. 

Q. Did you like him? A. Yes, sir. 

Q. What reasons did you have for liking him? A. He was a nice 
guy. He took me in when I didn't have a job and so forth and he seemed, 
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you know, more like a father to me than anything. 

Q. Did you ever borrow money from him? A. Yes, and he would 
give me advice. 

Q. Let's get up to the day of this incident. Did you work the day 
of this shooting? A. I did. 

Q. Did you work on the truck? A. Yes, sir,I did. 

Q. What time did you get off from work on this day? A. About 
2:30 or 3:00 o'clock. | 

Q. Did you go home immediately? A. No, sir, I did not. I had 
gotten off from work and he paid the other two guys who worked on the 
truck. He asked me would I wash the truck so I washed the truck for him 
and so I carried it back to the house and parked it. ; 

Q. You what? A. Icarried the truck back to his house and 
parked it. ? 

Q. After you washed it? A. Yes, I did. 

Q. Had he paid you that day? A. Yes, he had. 

Q. How much had he paid you? A. $40 each Saturday and $44. 

Q. He paid you what? A. $40 straight salary and he paid me $44 
for the cardboard and so on that was sold. 

Q. About how long did it take you to wash the truck? A. I would 
say about an hour. 


Q. After you finished washing the truck, where did you go then? 

A. I caught a cab and went home, went to 2219 Queens Street. 
Q. That was where you were living at this time? A. That is right. 
Q. What did you do at home? A. I washed, taken a bath and 

went to the dry cleaners. : 


Q. Where did you go from the dry cleaners? A. From the dry 
cleaners, I went to Boulware's home. 

Q. Whose home? A. Boulware's home. 

Q. Is this a friend of yours? A. Yes, it was a friend I had. 

Q. You went to Boulware's home. How long did you stay there? 
A. Well, I would say -- I don't have any idea but we sat and talked a pretty 


good while before we left. 

Q. You left Boulware's house? A. Yes. 

Q. Did Boulware go with you? A. Yes, sir. 

Q. Where did you go when you left? A. After Boulware and I 

talked a while, he suggested we goto 8th and N to see Joe Howell 
who was a friend of his. 

Q. Did you go to this Joe Howell's? A. Yes. 

Q. Where did Joe Howell live? A. At 8th and N. 

Q. Do you know the address? A. I don't know the address. 

Q. How were you going to get home that evening? A. Well,I 
was going to my boss’ house. 

Q. Who was your boss? A. Mr. Davis. 

Q. Did you ever call him anything but Mr. Davis? A. No, sir. 
I always respected him as my boss. 

Q. Did you plan to see Mr. Davis that night? A. Yes,I did. 

Q. Did there come a time when you left Mr. Howell's house ? 

A. Yes, sir, I did. 

Q. Where did you go then? A. I walked from 8th and N to 7th and O. 

Q. What happened at 7th and O? A. That was where the guy 
jumped on me and robbed me. 

Q. How many of these guys jumped on you and robbed you ? 

A. Three colored men. 

Q. Was it on O Street or was it on 7th Street ? A. It was on the 
other side of the market, the old supermarket at 7th and O before you get 
to the corner. 

Q. What did they do to you? A. Well, as I was walking towards 
home facing the three guys, as I got close to the guys they split, two got 
on one side and the other got on the other side so the one on my right, he 
grabbed me and one of the other guys struck me. 

Q. Where did he strike you? A. Struck me here (indicating) 
and up there (indicating) over there (indicating) . 

Q. For the record, the defendant has indicated over his eyebrows. 
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Do you have any scars there, Mr. McDonald? A. Pardon? 
Q. Do you have any scars? A. Yes, sir; that is what happened, 
one there, one over the left eye and one over the right one. 


Q. Were you bleeding from these cuts? A. Yes, I was. 
Q. Were you hurt? A. Yes,I was. 
Q. How did you feel then? A. Well, for a moment I didn't know 


what to do for a moment. 

Q. Did youcry? A. I was crying. 

Q. Did these three men take anything from you? A. Yes, they 
took $70. | 

Q. $70? A. $70 and my bill fold. 

Q. You said you had been paid $84. What happened to the rest of 
it? A. I paid $5 where I lived, paid Boul $3 I owed him and got some 
clothes from the cleaner. 

Q. What did these men do after they beat you and took your 
wallet? A. They ran. 

Q. Did you know who they were? A. No, sir, I didn't. 

Q. What did you do after that? A. There was a colored man and 
a colored woman across the street and the lady, she ran out in the street 
and asked me if the boys hurt me and I told her they had hurt me and I 
asked her to take me to the precinct so the guy driving the car said he 
didn't want to do anything or have anything to do with it sol suggested he 
take me to the home of my boss. 

Q. The home of Charlie Davis? A. Yes. 

Q. Did they do that? A. Yes. 

Q. That was acolored man -- A. A colored man and colored 
woman. | 

Q. Had you ever seen them before? A. No, sir, I hadn't. 

Q. When you arrived at Charlie Davis' house, what happened ? 
A. As I arrived at Mr. Davis' house, I got out of the car and went up on 
the steps. 

Q. Was anyone sitting on the steps? A. Mr. Giles. 


78 


Q. The gentleman who testified here? A. Yes, sir, he and 
another guy whose name was George was sitting on the steps. 

Q. Did you know Mr. Giles? A. Yes, I did. 

Q. How long had you known him? A. I had known him for about 
three months and a half, ever since I had been working for Mr. Davis. 


Q. What did you do when you came up the steps? A. I asked him 


if Mr. Davis was in and he said yes, he was in the house. 
. Did you go in the house? A. I went on in the house. 
Did you shut the door or leave it open? A. I shut the door. 
. Was Mr. Davis in the house at that time ? A. Yes, he was. 
. What was he doing? A. He was ironing. 
. Ironing? A. Ironing. 

Q. How was he clothed? A. He didn't have anything on but 
dungarees. He didn't have on no top shirt. 

Q. What did you say to Mr. Davis? A. I told him three guys 
had jumped on me and robbed me uptown and he asked me about what had 
happened. He asked me about my face, he could see the blood on my face 
and I said that three guys jumped on me and robbed me and I asked him to 
give me some money so I could go to the doctor or the precinct. He told 
me to go on out to the automobile and he would come out -- 

Q. Who went out first, you or Mr. Davis? A. I did. 

Q. How far behind you was Mr. Davis? A. I will say he was 
approximately four or five feet behind me. 

Q. When he came out of the house, did he have his shirt on? 

A. No, sir, he was putting it on. He was putting his shirt on 
coming down the steps. 

Q. What type of shirt was it? A. A sport shirt. 

Q. Was the tail in or out? A. Out. 

Q. At that time, did you know that Mr. Davis had a gun? A. No, 
I didn't. 

Q. Did you ever know that Mr. Davis owned a gun? A. No,I 
didn't. 
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Q. You heard Mr. Giles say that when you were coming out of 
the house, you said to Mr. Davis something to the effect, ''Take me up to 
7th and P. I know the men. I will show you the men." Did' you say that 
when you came out of the house? A. No, sir. 

Q. What did you say to Mr. Davis when you came ‘out of the house ? 
A. He asked me who brought me down there and I told him a colored man 
and colored woman. Mr. Davis told me to get in the car and he went to 
their car and brought my coat back. ! 

Q. Then did you ask Mr. Davis to take you some place? A. 1 
‘asked him to give me some money to go to a doctor or take me to the 
hospital or the precinct. 

Q. So at that time the two of you got in the car and you drove away ? 

A. Drove away. 

Q. Then what happened? A. As we were going to » Freadiaan’s 
Hospital, we turned on P Street and I seen two of the guys that had robbed 
me. 

Q. Who were they? A. That was Jenkins and Hollins. 

Q. What happened then? A. We parked over on the P Street side 
of the restaurant and he told me to get out so I got out and we walked up to 
the three guys. 

Q. You say three guys. Who were they? A. Hollins, Jenkins and 
Johnson. 

Q. What was said to any of them? A. I didn't say anything. Mr. 
Davis asked them, '‘Do you know anything about this boy's. money" so Jenkins 
replied he had his blank, blank men mixed up and started towards him. Then 
Mr. Davis produced the revolver and fired. He fired the first shot. I 
grabbed hold of Mr. Davis and tried to keep him from shooting. 

Q. Did you say anything? A. I yelled "Hold it" and grabbed Mr. 
Davis and he fired the gun again so it scared me so bad I turned around 
and ran. 


Q. Did you know before you saw Mr. Davis pull the gun that he 
hada gun? A. No, sir. 
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Q. Did you grab for Mr. Jenkins? A. I didn't ever lay a hand 
on Jenkins. 

Q. Suppose you demonstrate with me what happened when Jenkins 
and Davis and you were standing on the corner. 

MR, CONNOR: Is that agreeable with Your Honor? 

THE COURT: If you want to do it that way. 

BY MR. CONNOR: 

Q. You be Mr. Jenkins and I will be Mr. Davis. Now, where 
were you? A. I was behind Mr. Davis. 

Q. You were behind Mr. Davis? A. Behind him. 

THE COURT: The reporter cannot hear you and I am sure the 


jurors at the end of the box cannot hear this colloquy. 
THE WITNESS: I was behind Mr. Davis. 
BY MR. CONNOR: 
Q. When Mr. Davis pulled the gun, what did Mr. Jenkins do? 


A. Mr. Jenkins started toward him. 

Q. Keep your voice up. A. Mr. Jenkins started toward him anda 
grabbed at him and Mr. Davis shoved him off and grabbed his gun and 
fired the first shot. I grabbed hold of Mr. Davis, grabbed him around the 

shoulder and he shoved me away from him and shot again. 

Q. Did you see the policeman at any time? A. Yes, sir, I did. 

Q. When did you see the policemen? When did they arrive ? 

A. Well, when I saw the police, I was starting toward the automobile and 
the police fired. When the police fired, that drawed my attention to Mr. 
Davis so I turned around. The police fired on me. 

Q. Did the police yell anything? A. I didn't hear anything. 

Q. Did you have your hand in your pocket? A. No, sir, I didn't. 

Q. Did you swing at Officer Boyd? A. No, sir. 

Q. Did you advance toward him in any way? A. I didn't have a 
chance. 

Q. Did you at that time or any time want Mr. Davis to shoot Mr. 
Jenkins or the other two men? A. No, sir, I didn't. 
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Q. Did you know that the men who shot you were policemen? Did 
you know that? A. At that time, I didn't. 

Q. How far away from you was the policeman when he shot you? 

174 A. I would say he was practically about half the length of the jury 
box there. 

Q. From the beginning of the jury box to the middle? A, From 
here, from where I am sitting out about half way or maybe a little farther 
than that. | 

Q. Did you ever have a gun in your hand that night? A. No, sir, 
I did not. 


Q. Did you have a knife that night? A. No, sir, I did not. 

Q. Have you ever seen your wallet again? A. No, sir, I have not. 
Q 

Q 


. Do you recall being examined by a Dr. Read? A. Yes, sir, Ido. 
. Do you recall being examined by Dr. Mercer? A. Yes, sir. 
* * * * * 
CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Are you the same Ernest McDonald who was onesctna in 1954 
of housebreaking and larceny and carrying a concealed weapon? A. I am,sir. 
Q. Are you the same Ernest McDonald who, in Raleigh, North 
Carolina, in 1954 was convicted of breaking and entering? A. No, sir. 
175 Q. Housebreaking? A. '54, yes; '54. 
Q. Are you the same Ernest McDonald who, in 1957 was convicted 
of larceny of an auto? A. Yes, Iam. 
* * * * : * 
Q. During the month of July of 1959, did you know the Northeast 
section of Washington, D.C.? A. No,I didn't know it. 
Q. What? A. No, I didn't know it. 
Q. In July of 1959, where did you live? A. 1219 Queens Street. 
Q. And where did this Mr. Boulware live? A. 1113 Mile Road. 
Q. You knew how to get to his house, didn't you? A. Just a block 
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Q. What? A. Just a block away. 

Q. Had you been to his house many times? A. Twice. It was the 
second time I was there. 

Q. What time did you arrive at his house on July 11 of 1959? 
A. Icouldn't say approximately what time because I didn’t have a time- 
piece. 

Q. All right. What time did you leave your house to go to Boul- 
ware's house? A. I don't know what time it was. 

Q. Was it afternoon? A. It was in the afternoon. 

Q. When you left work, you say you washed Davis' truck, is that 
right? A. I did. 

Q. And was that before 12 noon or after 12 noon? A. After 12 
noon. 

Q. Approximately what time did you get through washing Davis' 
truck? A. About four o'clock? 

Q. Four? A. Four o'clock. 

Q. All right. Where did you go then? A. I got a cab and went home. 

Q. You got acab? A. And I went home. 

Q. Had you stopped to do any drinking? A. No. 

Q. Did you have any drinks at all prior to the time that you met 
Boulware? A. No. 

Q. None at all? A. No. 

Q. What was your purpose in going to Boulware's house? A. I 
owed him some money. 

Q. How long did you remain at Boulware's house? A. I don't 
know how long I stayed there. 

Q. If I told you you were at Boulware's house about 7:30 in the 
evening, would that be right? A. I said I don't know what time it was. 

Q. When you arrived at Boulware's house, was he dressed? A. No. 

Did he dress while you were there? A. Yes. 


Q. 
Q. When you went to Boulware's house, was there anyone with you? 
A. 


I was by myself. 


83 


Q. Isn't it a fact you had a friend with you and introduced him to 
Boulware? A. No. 

Q. You deny that? A. I deny that. 

Q. There came atime when you left Boulware's house, is that 
right? A. Yes, I left his house. 

Q. By what means did you leave? A. We went to 8th and N to see 
a friend of his. 

Q. Did you leave his house by cab? A. By cab. 

Q. When you left his house, did you go in the direction of West 
Virginia Avenue? A. I am not too familiar with Washington. I don't know 
which direction that would be. 

Q. What? A. I don't know which direction that would be. 

Q. Isn't it a fact when you got in that cab with Boulware that you 
directed the cab driver to drive you to 9th and O Streets, Northwest ? A. No. 

Q. How did you arrive in the vicinity of O Street? A. What? 

Q. What were you doing in that immediate vicinity? A. I was going 
out to my boss’ house. 

Q. What? A. I was going to my boss' house. 

Q. You were going to your boss' house? A. Yes. 

Q. Didn't you know the way from 8th and N to your boss' house ? 

A. I was trying to learn. 

Q. What? A. I was trying to learn the way. 

Q. I believe you testified when you were attacked’ by these men, 
it was on O Street, is that right? A. On the corner, 7th and O. 

Q. Isn't it a fact there is a tavern there right next to the corner? 
A. No. 

Q. At 7th and O? A. I don't know if there is a tavern there or not. 


Q. Did you ever tell anyone that night you were in 711 , the tavern 
there? A. No. 


Q. What? A. No, I didn't. 
Q. You did not? A. I did not. 
Q. Isn't it a fact you were in that immediate vicinity looking for 
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someone to borrow an automobile from? A. No, I was not. 

Q. Did you ever tell Boulware that? A. No, I did not. 

Q. That you were in the vicinity of 9th and O to borrow an auto- 
mobile? A. No, I did not. 

Q. What? A. No, sir, I did not. 

Q. Now you say that three men attacked you? A, Three men. 


Q. Where were you at the time they attacked you? A. Iwas 
across the street from the O Street Super Market. 

Q. When you left 8th and N, that wasn't in the direction of Mr. 
Davis' house, was it? A. It sure was. 

Q. What? A. It sure was. 

Q. He lived on 4th Street, didn't he? A. I was going on over to 
4th and go down. 

Q. So you knew the way to go, is that right? A. I was trying to 

learn. 

Q. Had you ever been in that vicinity before? A. I probably had 
been past there in a truck but not walking. 

Q. You say that you drove a truck for Davis, is that right? A. I 
drove it at times when he would let me. 

Q. And that truck would travel about the city picking up waste 
material, isn't that right? A. That is right. 

Q. And, of course, when you would drive that truck to pick up that 
material, you would have certain addresses to go to, would you not? A. We 
would. 

Q. And prior to July 11, 1959, how long had you been doing that ? 
A. Been doing what ? 

Q. Driving that truck around the city? A. Well, just at times 
that he would have to be off. 

Q. What period of time would you do that, for how long? A. Well, 
ever since I had been working over there. 

Q. And you had been working for him prior to July 11 for how 
long? A. Three months, three months and a half. 
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Q. And, of course, during that period of time you would have to 
drive that truck to the different sections of the city, wouldn't you? A. There 
were two guys on the truck who knowed the route. 

Q. You had two helpers who knew the route? A. Knowed the route. 

Q. In other words, there were three men on the truck all the time? 
A. All the time. 

Q. And during this period of time, you would drive in the Southeast 
section, the Northwest section, the Southeast and Southwest sections of 
Washington, isn't that right? A. I am not too familiar with the sections of 
town. 

Q. You drove this truck, didn't you? A. At times I drove it, yes. 

Q. You drove it on the streets of Washington, did you not? 

A. Sometimes I did. 

Q. What? A. Sometimes I did. 

Q. All right. On this night of July 11, just where were you when 
these three men attacked you? A. I was across from the 7th Street Super 
Market. 


Q. Across the street from what? A. From the 7th and O Street 
Super Market. 
Q. Where is the Super Market located? A. On the corner of 7th 


and O. 

Q. On which corner? A. It is on the left side. I couldn't say 
which corner. It is between 7th and O. It is kind of at a side. 

Q. Which side is it, the righthand side going up or lefthand side 
going north? A. On the lefthand side. 

Q. And that was the same side of the street that you were on? 
A. I was at the corner there. 

Q. On the lefthand side of the street going up. That would be the 
west side of the street, is that right? A. I wasn't on 7th Street. I was on O 
Street. 

Q. What were you doing around on O Street? A. Icame down O 
Street. 
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Q. What? A. Icame down O Street. 

Q. And is that immediate section there very well lighted? A. It 
has lights around it. 

Q. What? A. It has lights around it. 

Q. And that immediate section on Saturday night is quite busy, 

isn't it? A. I would say it is busy. 

Q. Can you tell us whether the market was open or closed? 

A. I disremember now whether it was open or closed. 

Q. As you walked in that immediate vicinity prior to the time that 
you were robbed, would you say few or many people either passed you or 
you passed them as you walked along the street? A. I passed people, yes. 

Q. What? A. Yes, I passed a lot of people. 

Q. You passed a lot of people. When these three men attacked 
you, were there a lot of people in the immediate vicinity ? A. I couldn't say. 

Q. What? A. I couldn't answer that question. 


Q. When you were robbed, didn't you yell for help? A. They beat 
me to it. They got what they wanted and they turned me loose. 


Q. No, I mean while they were beating you, didn’t you yell for 
help? A. Icouldn't holler. The man was choking me. 

Q. How long would you say it took those three men to beat you? 

A. It wasn't just about a few minutes. 

Q. Did the three men actually participate in the beating? A. All 
three of them. 

Q. Were you kicked? A. One jumped in my stomach with his knee. 

Q. Were you onthe ground? A. No, against the building. 

Q. In other words, the man came up to you like this, is that right ? 
A. He caught me across the shoulders. 

Q. Did one man do all the beating? A. No, all three of them was 
on me. 

Q. Did they use any brass knuckles on you? A. He must have. 
He couldn't have busted my head with his fist. 

Q. Were you of the opinion that they used brass knuckles on you? 
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A. That is what I would say they was, brass knuckles. 

Q. Would you say they had used any weapon like a club or a piece 
of iron or something like that? A. I don't know. I didn't see any. 

Q. Were you of the opinion that they did do that? A. I say I don't 


know. 

Q. What? A. I don't know. 

@. So that the only thing that you believe they used was brass 
knuckles, is that right? A. That is my suggestion they used brass knuckles. 

Q. How did they go through your pockets? A. They didn't go 
through. I was standing up beside the wall holding my head and the guy got 
my billfold. I couldn't do anything. | 

Q. How long would you say it took those three men to do that ? 

A. I don't know. 

Q. Did anyone come to your aid? A. A lady after that -- 

Q. No, I meant during the time that you were being robbed. A;..1 
didn't understand you. 

Q. I say during the time the three men were beating you and rob- 
bing you, did any of the civilians around there come to your help or aid? 
A. No, they did not. . 

Q. After the three men beat you, kicked you, as you say, what 
happened to them? A. Well, the lady came across the street -- 

No, what happened to the three men? A. They run. 

Did you run? A. I couldn't run. 

Why? A. I wasn't in no shape to run. 

What? A. I wasn't in any shape to run. 

You were on your feet, weren't you? A. I wasn't in any shape 


Weren't you on your feet? A. I was on my feet. 
You say this lady came up to you. This is the first one that 
came up to you after the beating, is that right? A. That is right. 
Q. When did you miss your money? A. Right then. I knew they 
got my money. 
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Q. My question is when did you miss your money? A. I missed 
it then. 

Q. After the beating, did you stand there and go through your 
pockets? A. I felt when the guy went in my pockets. 

Q. My question, sir, is this: After these men left, did you stand 


there and put your hands in your pockets to see if you had anything left ? 


A. I had some change. 

Q. What? A. I had some change there. 

Q. How did you know you had change? A. How did I know I had 
change ? 

Q. How did you know you had change ? A. The change shook. 

Q. You didn't stand there and shake like this (indicating) , did you? 
A. No. 

Q. My question is again: After these men left, did you stand there 
and put your hands to your pockets to see whether or not they had taken 
anything? A. I missed my pillfold. I know they had my billfold. 

Q. So you did put your hands in your pockets and you missed 
your billfold, is that right ? A. My billfold. 

Q. Did you have all your money in that billfold? A. Yes, I did, 
all but some change. 

Q. Where did you carry the change? A. My front pocket. 

Q. In your pants pocket here (indicating)? A. In the pants pocket. 

Q. Did they take the change? A. No, they didn't. 

Q. Isn't it a fact that when you went to Davis' house, isn't it a 
fact that you had about five or six dollars in your pocket? A. Not to my 
knowing. 

Q. Let me put in this way: If you had $6, would you have known 
it? A. At that time, I probably wouldn't. 

Q. What? A. At that time, I probably wouldn't have known I had 
it and if I had had it at that time, I probably wouldn't have known I had it. 

Q. In other words, you wouldn't have known whether you had it 


or not, is that right? A. At that time, no. 
* * * 
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Q. When you went to Davis' house, you say you went there by 
automobile, is that right? A. I did. | 

Q. And this man and woman that took you there, you never saw 
before in your life, is that right? A. Never had. 

Q. When you got in their automobile, you say you were bleeding 
from the eyes? A. I was. 

Q. Did you ever make any request to them to drive you to the 
hospital? A. I asked them to take me to the precinct and the driver said 
he didn't want anything to do with it. 

Q. Did you know where the precinct was? A. No, sir, I never 
had been to any precinct here. 


Q. You don't know where the precinct is? A, There is a pre- 


cinct not too far from my boss' house. 

Q. Did you make any request of those two people to drive you to 
the hospital? A. I asked them to take me to the precinct and they said 
they didn't want to have anything to do with it so I said to take me to my 
boss’ house. : 

Q. Did they make the suggestion that they drive you to the hospital ? 
A. No, they didn't. 

Q. When you arrived at Davis' house, did you have your coat on 
or your coat off? A. My coat was in the car of the man and woman who 

brought me there. 

Q. How did your coat get in their car? A. I pulled it off. 

Q. When did you pull it off? A. Going down to Davis' house. 

Q. In other words, you had your coat on at the time you were 
robbed? A. I had it on my shoulder. 

Q. You were carrying your coat? A. Yes. 

Q. When you left this automobile in front of Davis’ house, did 
you tell them to wait for you? A. Yes, I told them to wait and Mr. Davis 
would pay them. 

Q. What? A. I told them to wait and Mr. Davis would pay them. 

Q. You didn't know at that time whether Mr. Davis was home or 


not, did you? A. No, I didn't. 
Q. What? A. No,I didn't. 
Q. When you said for them to wait, that Mr. Davis would pay them, 


did you go through your pockets to see if you had any money to pay them? 


A. No, I went on in the house. 

Q. What? A. No, I didn't. I went on in the house. 

Q. And these people waited, is that right? A. They waited. 

Q. And when you came out, you told them to go on their way, 
isn't that right? A. No, I came out and Mr. Davis came out and he went 
over to the car. 

Q. You went over tothe car? A. Mr. Davis went over to the car 
and I got in Mr. Davis’ car and Mr. Davis brought my coat to his car. 

Q. If you know, how did Mr. Davis know who those people were? 
A. He was going to pay them for bringing me down there. 

Q. My question, sir, is this: If you know, how did he know who 
they were? A. He didn't know them. 

Q. He just walked over there to pay them, is that right? A. To 
pay them. 

Q. When you went down to Mr. Davis’ did 
you tell Mr. Davis that these three men used brass knuckles on you? 

A, I did not. 

Q. What? A. I did not. 

Q. Just tell us, if you will, what you told Mr. Davis that these 
men did to you. A. Pardon me? 

Q. Tell us, if you will, and if you recall just what you told Mr. 
Davis that these three men did to you. A. I told him that three guys 
beat me and robbed me. 

Q. Did you tell him how they beat you? A. No, I didn't. 

Q. Did you tell him how one man kicked you in the stomach? 

A. No, I didn't. 

Q. Did you tell him what you thought caused the injury to your 

eyes? A. No, I didn't. 
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Q. Did he ask you? A. He told me to get in the car, 

Q. Did you show him your eyes? A. He could see it. 

Q. Did he question you as to how you got the cut? A. I had already 
explained that to him. 


Q. My question is how did you explain it to him, as to what these 
nen did to you? A. Itold him three guys beat me and robbed me. 

Q. Did you tell him what they beat you with? A. No, sir, I didn't. 

Q. Did you tell him they had weapons of any kind? A. No, I didn't. 

Q. What? A. No, I didn't. 

Q. Did he ask you whether or not they had weapons of any kind? 


A. No, sir, he didn't. 

Q. Isn't it a fact you told him, Mr. McDonald, that you thought 
these men had brass knuckles? A. No, sir. 

MR. CONNOR: I object to that, Your Honor. He already said he 
didn't. 

THE COURT: I think that is a proper question. 

BY MR. MC LAUGHLIN: 

Q. What? A. No, sir, I didn't. 

Q. You deny that you told Mr. Davis that you thought you had been 
beaten with brass knuckles? A. No, I didn't tell him that. 

Q. What? A. I did not tell him that. 

Q. You told him nothing? A. I didn't tell him I had been beaten 
with brass knuckles. 

Q. Did you tell him where you had been beaten? A. No, I didn't. 

@. You didn't tell him where? A. No,Ididn't. 

Q. Did he ask you? A. He went over to the automobile and the 
people in the automobile who brought me down there, they told him. 

Q. So you mean the man in the automobile told -- ia Told where 
he had picked me up. 

Q. You don't know that of your own personal pee. do you? 
A. How is that? 

Q. I say, you didn't hear these people tell him that , did you? 
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A. Well, it was the only way he knowed where it was at. 

Q. What? A. No, I didn’t hear them. 

Q. So you say when you were talking with Mr. Davis, you didn't 
say anything at all about where you were beaten up, isn't that right? A. I 
told him uptown. 

Q. Just uptown? A. Uptown. 

Q. Isn't it a fact when he came out of the house and passed Mr. 
Giles, you told him you were beaten up at 7th and P, the American Grill? 
Do you deny that you told him that? A. I deny it. 

Q. You did see Mr. Giles on the step there, didn't you? A. I 
saw him there. 

Q. When you left Mr. Davis' house, what route did you take ? 
A. I don't know. I am not familiar with that neighborhood. 

Q. What? A. I couldn't say what route he took. 

Q. Can you tell us how Mr. Davis got to 7th and P Street, North- 
west? A. No,I could not. 

Q. At whose direction did Mr. Davis drive to 7th and P? A. He 
went up 4th Street. 

Q. What? A. He went out 4th Street. 

Q. When did he get on 7th Street? A. He got on there -- 

Q. How? A. I don't know how he got on there but he got on there. 


Q. Where was he taking you to, if you know? A. I suggested he 
taken me to the hospital. 
Q. You suggested that? A. That he take me to the hospital. 


* * * * * 


Q. You say you suggested to him to take you to the hospital? 
A. That is where I thought he was taking me. 

Q. You thought he was taking you there? A. That is right. 

Q. Where did Mr. Davis' car actually get on 7th Street, at what 
intersection would you say? A. I don't know. 

Q. Let me ask you this: You were in Mr. Davis’ car when it | 
arrived at 7th and P Streets, weren't you? A. I was. 
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Q. How long had you been on 7th Street prior to arriving in that 


imme diate vicinity? A. I don't know. 

Q. What? A. I don't know. 

Q. Can't you give us some idea? A. No,I do not know. 

Q. Let me ask you this: You were driving north on 7th Street, 
weren't you? A. I don't know which direction he was going. 

Q. Were you going away from the center of the city or coming 
towards the center of the city? A. I tell you I don't know anytnine about 
Washington. 

Q. You had been on 7th Street before, hadn't you? A. I don't 
know whether I have or not. 

Q. What was that again? A. I don't know whether I have or not. 
I told you I don't know anything about Washington, D.C. 

Q. You don't know whether you have ever been on Tth Street 
prior to this time of July 11, in that truck? A. I have been at 7th and O. 

Q. What? A. I have been at 7th and O but the direction, I couldn't 
tell you how to get there. 

Q. You don't know whether you drove up 7th Street or not, is that 
right? A. I don't know which way he come up. 

Q. How were you so familiar with 7th and O Streets, Northwest ? 
A. I knowed the way I was walking. 

Q. Had you been in that immediate vicinity prior to July 11th? 
A. I don't think so, no. 

Q. My question, then, is this: How are you so familiar with the 

location of that market that you were able to describe it as you 
did here today? A. Well, anything that happens to a person the same place -- 

Q. What? A. Anything that happens to a person we same place, 
he should know how to describe it. 

Q. I believe you just testified that you were in such a mental con- 
dition that you didn't know whether you had money on you or not, isn't that 
right? A. Ididn't know whether Ihad any or not then. 

Q. But you say your mental condition at that time was such that 


94 


you were able to observe this market as to its location and the buildings 
that it was between or near, isn't that true? 

MR. CONNOR: If Your Honor please, I believe he is arguing with 
the witness. 

THE COURT: I believe this is a proper question. This is cross 
examination. 

THE WITNESS: Would you repeat the question? 

THE COURT: Read the last question, Madam Reporter. 

(The last question was read by the reporter.) 

THE WITNESS: I still don't understnad that. 

BY MR. MC LAUGHLIN: 

Q. You still don't understand. All right. Let me phrase the ques- 

tion this way so you can get the direction. 

As you and Davis were going on 7th Street, were you going toward 
O Street up that way? A. No, we wasn't. 


Q. All right. I will try to get it again. When you and Davis were 


traveling on 7th Street, were you traveling on the opposite side of where the 
American Grill was? A. No, we came on the P Street side of the American 
Grill. 

Q. You say that you and Davis were going up 7th Street, is that 
what you said? A. No, I did not. 

Q. Weren't you and Mr. Davis on 7th Street in that automobile ? 
A. Not to my knowledge. 

Q. All right. When you saw these men in front of the American 
Grill, where were you? A. Outside of the American. 

Q. What? A. It was outside of the American. 

Q. Outside of the American Grill? A. Yes. 

Q. Yes, that is true, but my question to you is this: When you saw 
these men outside of the American Grill, where were you? A. I was in an 

automobile. 

Q. In the automobile? A. That is right. 

Q. Where was the automobile? A. On the P Street side. 
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Q. Onthe P Street side? A. P Street side. 

Q. On what side of P Street? A. The same side the building is on. 

Q. What? A. The same side the Grill is on. 

Q. The same side the Grill was on? A. Yes. 

Q. Isn't it a fact that at that time you and Davis were driving up 
north on 7th Street? A. Not to my knowledge. 

Q. You deny that? A. Yes. 

Q. Did you ever tell anyone that? A. No, I didn't. | 

* * * * * 

Q. Did you ever tell anyone prior to today that you and Davis were 

driving north on 7th Street? A. I did not. 

Q. When you and Davis were driving in that immediate vicinity , 
were you looking for the men who beat you up? A. No, I was not. 

Q. When you were on M Street, had you crossed 7th Street? A. No, 
we was on the O Street side. 

Q. You were on the O Street side? A. Yes. 

Q. Of what street? A. Of 7th. I was across the street on 7th. 

Q. O Street runs parallel with P, doesn't it? A. No, it don't. 

Q. What? A. No, it crosses 7th. 


Q. Who observed these men first standing in front of the American 
Grill? A. I did. 


Q. Youdid? A. I did. 

Q. Did you have any trouble seeing them? A. I could see something. 

Q. What? A. I could see something. 

Q. Was your car driving fast or driving slow? A. He wasn't driv- 
ing too fast. He was driving normal. 

Q. What do you mean by normal? A. He was driving normal. 

Q. You drive a truck, do you not? A. Say about 15, 20 miles an hour. 

Q. 15 or 20 miles an hour? A. Something like that. 

Q. By the way, you have taken a test here for a ies license, had 
you not? A. I have. 

Q. And you passed it, isn't that right? A. I have a driver's license, 
yes. 
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Q. And you say he was driving about 15 miles an hour? A, I will 


say 20 miles an hour. 

Q. But you say at that time neither you nor Davis were looking for 
the men who robbed you? A. No. 

Q. What? A. No. 

Q. When you first saw these men, what were they doing? A. They 
had started down the street. 

Q. What street? A. Down 7th Street, I guess. 

Q. In what direction on 7th Street? A. They was going toward the 

market. 

Q. Going toward the market? A. Going in that direction. 

Q. What? A. They was going in that direction. 

Q. And you had no trouble seeing them at that time, is that right? 
A. I recognized them. 

Q. How many other people were in that immediate vicinity at that 
time? A. I couldn't say. 

Q. Would you say that there were a lot of people walking on 7th 
Street and a lot of people walking on P Street, at the corner of 7th and P? 
A. I don't know. All I seen was just the three guys. That is all I remember 
seeing, three guys. 

Q. There was no light over the door of the American Grill, was 
there? A. Lights all around. 

Q. The lights are on the P Street side, aren't they? A. Lights on 
both sides. 

On both sides? A. Lights on both sides. 
How do you know there were lights on both sides? A. I could 


You know there were lights on both sides? A. I could see. 
Were you looking for the American Grill? A. No, I didn't know 
anything about the American Grill until that time. 
Q. You say the first time you observed these men you were on P 
Street? A. On P Street. 
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Q. When you observed them on P Street, you had already passed 
the front of the American Grill, had you not? A. He parked on the P Street 
side. 

Q. When did you park there? A. When I told him there was the 
guys and he stopped. 

Q. Was there anything unusual about these men that you were able 
to observe them and identify them as you rode by in the car going 20 miles 
an hour? A. Yes. 

Q. What? A. I saw them when they jumped on me. 

Q. You say when they jumped on you. You said that they jumped 
on you all of a sudden, isn't that right? A. I seen them before they got to me. 

Q. Didn't you just testify now you had your hands up like this 
(indicating)? A. After they got there. , 

Q. After what? A. After they had jumped on me. | 

Q. How long did you see them before they attacked you? A. They 
was a good distance from me. . 

Q. Walking? A. Walking. 

Q. Walking towards you? A. Towards me. 

Q. And how far away would you say they were when you first 
observed them? A. I would say about from the width, from here to the wall 
over there (Indicating). 

Q. Were there other people walking in the same vicinity ? A, I 
didn't see any. 

Q. You say you didn't see any. What attracted your attention to those 
three people that far away from you? A. I always look where I am walking. 

Q. What? A. I always look where Iam walking. | 

Q. Can't you recall now whether or not you saw any other people on 
the street at that time in that immediate vicinity? A. They could have been 
some more people on the street. 

Q. What? A. There could have been some more people on the street. 

Q. There could have been more people, is that what you said? 

A. There could have been more people walking on the street. 
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Q. Just how did these people attack you? Did they give you any 
warning? A. No, when they got near me one of them grabbed me and 
choked me. 

Q. Did the fellow get behind you and grab you and choke you? 
A. One got behind me. 

Q. Do you know the term "yoking"? A. They were choking me. 

Q. Do you know what the term "yoking" means? A. No, I don't. 

Q. Were you able to identify the man who was choking you? 

A. I was. 

Q. You were? A. I was. 

Q. Was he standing in front of you when he was choking you or 
to the side of you? A. He put his arm around my throat and held me. 

Q. He put'his arm around your throat? A. And I was trying to 
pull away. 

Q. And he put his arm around you and was choking you? A. I 
was trying to get away from him. 

Q. And you say under those conditions that when you next saw 
those men you were able to identify them? A. Two of them. 

Q. What?: A. I was able to identify two of them. 

Q. Isn't it a fact that on that particular night you went down to 
get Davis to come back with you in order to find those men? A. No, it is not. 

Q. Isn't it a fact you and Davis came back with the intention of 
doing those men bodily harm if you found them? A. No. 

Q. Nothing like that happened? A. Nothing like that happened. 

Q. You say that when you saw these men standing in front of the 
American Grill, you told Mr. Davis, is that right? A. I told him, I said, 
"There go two of them." 


Q. There goes two of whom? A. I said, "There go two of the guys." 

Q. That robbed you? A. Yes. 

Q. Don't say it because I said it. Did you tell him that? A. I said, 
"There go two of the guys" and Davis parked the car. 

Q. That is all you said, "There goes two of the guys"? A. And he 
parked the car. 
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Q. Let me ask you this, if you know: How would Mr. Davis know 
who those two guys were? A. I told him. 

Q. What? A. I told him, I said, "There go two of them.” 

Q. Did you say there goes two of them that robbed you? A. Yes, 


Q. What? A. Yes, I did. 

Q. In response to my question, will you please say just what you 
said? That is what I am trying to find out, see? What did Mr. Davis say 
then? A. He didn't say anything. He parked his automobile. 

Q. He parked the automobile? A. And got out. 

Q. And got out. Did you get out too? A. Yes, I did. 

Q. What was your purpose in getting out? A. Well, I thought 


maybe he was going to talk to these guys and tell them to give me 


my money back. 

Q. You didn't have any intention to do them bodily harm? A. No, sir. 

Q. When you got out of that automobile, you were going up to the 
same two men who had previously cut both your eyes, kicked you in the 
stomach and beat you about the body and weren't you frightened that they 
might do it again? A. No, I thought maybe he would talk to them and maybe 
get them to give me my money back. 2 

Q. You say that Davis would just talk to them? A. I thought he 
might talk to them and tell them to give me my money back. 

Q. Didn't you think at that time that these men would offer some 
resistance? A. I didn't know what the guys would do. 

Q. Didn't you anticipate that they might offer some resistance ? 
A. Well, if they had I could have took care of myself. | 

Q. What? A. If they had, I could have took care of myself. 

Q. So when you got out of that automobile , you did anticipate some 
trouble, isn't that right? A. No. 

Q. When you say you would be able to take care of soins at that 
time, why didn't you take care of yourself when they attacked you earlier in 
the evening? A. There were three of them then. 
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Q. How many of them were there this time? A. Two. 

Q. And how many were you going to take care of? A. I could take 
care of myself, I think. 

Q. How many of those two men did you think you could take care of? 
A. Well,it all depends. 

Q. Could you take care of both of them? A. No. 

Q. What? A. No, I did not. 

Q. Was it your opinion you could take care of one and Davis could 
take care of the other one? A. I didn't have any idea what he was going to do. 

Q. You knew at that time you couldn't fight both of them, didn't you? 
A. I didn't intend to get in any fighting. 

Q. What? A. I wasn't looking for there to be any fighting. 

Q. When did you come to the conclusion that you could take care of 
yourself as you approached these men? 

MR. CONNOR: That isn't the phraseology that the witness used. 

THE COURT: The witness said he could take care of himself. I 
think the question is a proper one. 

Repeat the question. 

BY MR. MC LAUGHLIN: 

Q. My question is: As you agproached these men, when did you 
come to the conclusion that you could take care of yourself with them? 
A. I wasn't looking for there to be no arguments. 

Q. What? A. I wasn't looking for there to be no arguments. 

Q. You weren't looking for any argument at all? A. No. 

Q. It was your opinion at that time that these men would just take 


your money and turn it back over to you, is that right? A. I figured the 


boss might talk them into giving it back to me, yes. 

Q. Just turn it right back to you. At that time, you pointed out 
Jenkins as the man who robbed you, didn't you? A. I did. 

Q. What part did Jenkins play in the robbery? A. The second one 
that jumped and kicked me with his knee in my stomach. 

Q. Did he take your money? A. He put his hand in my pocket. 

Q. What did the others do? A. One held me by the neck. 
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Q. And the other one? A. He went on down the street. 


Q. He went on down the street after he hit you with the knuckles ? 
A. Yes, he left. 
Q. What did you say to Davis when you saw Jenkins as you approach- 


ed him? A. I didn’t say anything to Davis. Davis asked them if they knew 
anything about my money. | 

Q. In other words, Davis approached these men and started talking 
to them, is that right? A. He asked them did they know anything about my 
money, yes. | 

Q. Did you point out Jenkins to Davis as one of the men who had 
robbed you as you came up in front of the American Grill? A. I said those 
are two of the guys. : 

Q. You said that in the automobile? A. That is all I said to him. 

Q. And when you said that to Davis in the automobile, there were 
three men there, not two? A. Yes, there were three of them. 

Q. My next question is: When you got out of the automobile and 
Mr. Davis got out of the automobile and as you approached these three men, 
that is Hollins, Jenkins and Johnson, did you point out to Dayis which one 
of the men or which two of the men robbed you? A. I told him there are 
two of the guys as they come out of the restaurant. 

Q. No. My question is -- I don't know if you understand my 
question -- my question is you identified them while you were in the auto- 
mobile. Do you remember that? A. Yes. | 

Q. After you identified them in the automobile, you and Davis 
got out of the automobile, isn't that right? A. Yes. | 

Q. And after you got out of the automobile you walked up to where 
the three of them were standing? A. No, two of them. The other one come 
out after we got up there, after we approached Hollins and Jenkins. 

@. As you approached Hollins and Jenkins, did you say to Davis, 
"This is the man that took my money"? A. No, I did not. 3 

Q. In other words, you didn't say a word? A. I didn't say anything. 

@. Mr. Davis did all the talking? A, All the talking. 

Q. And did Mr. Davis say to you, "There is one of the fellows"? 


102 


A. No, he asked them, "Do you know anything about this boy's money.” 

Q. He said that to them, not to you? A. He asked them. 

Q. And all you did was stand there? A. I stood there. 

Q. What did Jenkins say when he was accused or robbing you? 
A. He told Mr. Davis he had his blank, blank men mixed up. 

Q. When you say "blank, blank,’ you mean he used some profanity , 
is that right? A, That is right. 

Q. What did you say when you say Jenkins said that? A. I didn't 
say anything. 

* * * * * 

Q. Then what happened? A. What happened after Davis -- 

Q. After Jenkins said, ''You've got your blank, blank men mixed 
up’? A. Davis told him, "If you didn't rob him, I am going to kill you anyway." 

Q. Had you said anything when Jenkins said, "You've got the blank, 
blank men mixed up"? A. No, sir, I hadn't. 

Q. You didn't say, "Oh, yes, I know you. You are the man"? 
A. No, I didn't. 

Q. You didn't say anything like that? A. No, I didn't. 

Q. Then Davis said, regardless, I am going to kill you anyway ? 
A. That is right. 


Q. As far as you were able to observe the conditions as they existed, 


did you see any reason for Mr. Davis to say that? A. No, I did not. 
What? A. I did not. 
And then Mr. Davis pulled out his gun and started shooting, is 
A. Pulled out his gun and fired the first shot and I grabbed him. 
Fired his first shot at whom? A. At Jenkins and I grabbed him. 
You also identified Hollins? A. Shorty ran. 
Shorty did what? A. Run to the restaurant. 
Didn't Shorty run towards the curb? A. He went towards the 


Didn't he come back with Mr. Roberts? A. No, he didn’t. 
Did Roberts tell you Jenkins had been in the American Grill 
for some time that evening? A. No, he didn't. 
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Q. You deny that that conversation took place? A. There wasn't 
any conversation. 


Q. No conversation at all. How many times did Davis fire? 


A. Twice. 

Q. Did Jenkins stand there and let Davis fire at him? A. Jenkins 

had gone in towards Davis like he was going to grab him and Davis 
shoved him back and fired again. 

Q. And you stood there all the time? A. I grabbed Mr. Davis and 
tried to stop him and he shoved me away from him. 

Q. In other words, you didn’t try to grab Jenkins? A. I couldn't. 

Q. You couldn't grab Jenkins? A. I couldn’t from where I was 
standing. 
Q. Weren't you standing right beside Davis? A. I was behind him. 
Q. How far behind him? A. I will say three or four feet. 

Q. Three or four feet and you were there the entire time that Davis 
was talking to Jenkins? A. He asked him did he know anything about the 
boy's money and Jenkins told him he had his blank, blank men mixed up. 

Q. And you stood all the time three or four feet behind him? 

A. I was standing behind him. 

Q. That distance, is that right? A. Approximately that distance, 
yes. 

Q. How were you able to grab hold of Davis? A. When he said if 
you didn't do it Iam going to kill you anyway, I started to Davis and Davis 
fired. 

Q. At about that time, Jenkins started toward Davis, did he not ? 

A. Davis fired the revolver. 

Q. Yes. Jenkins didn't stand there and let him fire at him, did 
he? A. He started in to him. 

Q. He started into whom? A. Davis. 

Q. When he started in to Davis, did he put his hands on Davis? 

A. No, Davis shoved him back. 

Q. And you were still standing there? A. I tried to stop Davis 

but I couldn't. 
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Q. You didn't try to stop Jenkins? A. I couldn't. He was in front 


of him. 

Q. Jenkins was the man who robbed you? A. Icouldn't stop him. 

Q. Davis was your friend, isn't that right? A. He was my boss, yes. 

Q. Because of the fact that Jenkins had robbed you, you weren't 
friendly towards Jenkins, were you? A. No. 

Q. What? A. No,I wasn't. 

Q. You still say that you grabbed Davis instead of Jenkins ? 

A. I grabbed Davis to try to stop him from shooting Jenkins. 

Q. When Davis shot Jenkins, did Jenkins fall to the ground? A. He 
folded up, put his hands on his chest. 

Q. When did he do that? A. After he shot him. 

Q. After the second shot? A. I don't know which shot. 

Q. What? A. I said I don't know which shot hit him. 

Q. You said after the first shot that Jenkins started in towards 
Davis, isn't that what you said? A. When he fired the first time, Jenkins 
started in to him. 

Q. Started toward him and when he fired the second shot Jenkins 
went like that (indicating)? A. And fell down. 

Q. Did you hear athird shot? A. I didn't hear a third shot. 

Q. When was your attention attracted to the police? A. When the 
officer fired at Davis. 

Q. Did you hear the officer yell "police" ? A. No, I did not. 

Q. Let me ask you this: When Davis fired that gun, did you see 
the flame come out of the barrel? A. I couldn't see. I couldn't see the 
gun from where he had it. 

Q. How did you know that it was Davis who had the gun instead of 
Jenkins? A. Well, he replied, "If you didn't rob him, I am going to kill 
you anyway." 

Q. Did you know he had a gun when he said that? A. When he 
said that, he had it out. 

Q. You saw it out at that time? A. I didn't see it but he had it 
in his hand. 
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Q. What? A. He had it on the man when he said that. 

Q. When you heard the shooting, you didn't know whether it was 
Davis or Jenkins that was doing the shooting, did you? A. No, I didn't. 

Q. Still you grabbed your friend, isn't that right? A. I grabbed 
him. I knew his voice. He said, "If you didn't rob him, I am going to kill 
you anyway.” | 

Q. I say when you heard the shot, you didn't know whether it was 
Jenkins or Davis, isn't that true? A. When he said that, he had the gun in 
his hand then and I grabbed him. 

Q. My question is: When you actually heard the shot, you didn't 
know whether Davis fired the shot or Jenkins fired the shot, isn't that right? 
A. Davis fired the shot. 

Q. How could you tell that? A. He told the man, he said, "If you 
didn't rob him, I am going to kill you anyway.” 

Q. But you didn't see the gun go off? A. Until he fired the gun. 

Q. That is, you saw flames coming out of the barrel, did you? 

A. When he fired the gun, I grabbed him. 

Q. My question is, and I don't mean to keep repeating this, but 
when you actually heard the shot, you personally didn't know whether that 
shot came from Davis' gun or whether it came from a gun which Jenkins 
might have had, did you? A. Davis didn't have his hand in his pocket 
at that time. 

Q. You were directly behind Davis, weren't you, during this 
entire time? A. When you say "directly behind him,” I was at the side of 
him, 


Q. You were three or four feet away from him, weren't you? 
A. Yeah. 
Q. And Jenkins lunged toward Davis, didn't he? A. After Davis 


fired. 

Q. When Jenkins lunged toward him, you weren't able to tell 
whether Jenkins had a gun in his hand or not, were you? A. No, sir. 

Q. When the police arrived, did you have hold of Davis? A. When 
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the police arrived, Davis was almost in front of the automobile and I 
started around in the street as I was going around the automobile. 

Q. How did you grab hold of Davis after you heard the first shot ? 
A. What? 

Q. How?. A. I went to him and grabbed him. 

Q. How? A. I grabbed one hand on his arm and tried to grab 
him around his shdulder and he shoved me away and fired at him again. 

Q. So you weren't able to hold him at that time, is that right? 
A. I couldn't hold him. 

Q. When he fired that second shot after this distraction that you 
caused by grabbing him by the arm, he was still able to hit Jenkins? 

A. Yes, he was. 

Q. Isn't it a fact that you grabbed hold of Jenkins? A. No,I 
never put a hand on Jenkins. 

Q. Isn't it a fact that you grabbed hold of Jenkins around the 
shoulder and shifted him so Davis could get that second shot at him? A. I 
never laid a hand on Jenkins. 

Q. You never laid a hand on Jenkins? A. No. 

Q. Never did? A. Never did. 

MR. MC LAUGHLIN: I believe that is all I have, Your Honor. 

THE COURT: Any further questions? 

REDIRECT EXAMINATION 
BY MR. CONNOR: 
Q. Mr. McLaughlin asked you about driving this truck when you 


worked for Mr. Davis. How many times would you say you drove it? 

A. Well, Mr. Davis, sometimes he would be off once a month, twice a 
month, take a day or two off and I would drive the route then. The other 
guys showed me the route. 


Q. How many times, then, would you say you drove this truck? 
. A. I would say four or five times. 
MR. CONNOR: Thank you. 
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RECROSS EXAMINATION 
BY MR, MC LAUGHLIN: 

Q. But when you weren't driving the truck, you were e riding in 
the truck, weren't you? A. Yes, in the back. 

Q. And that would be in the different sections of the City of 
Washington? A. There were six-foot sidings -- 

THE COURT: Answer the question. 

Repeat your question, Mr. McLaughlin. 

BY MR. MC LAUGHLIN: : 
Q. During that period of time, you would drive in different sections 
of Washington, wouldn't you? A. Yes, we would. 
* * * * 
MARGARET MERCER 
called as a witness by the defense and, having been first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. MULLIN: 

Q. Would you state your name, please? A. Margaret Mercer. 

Q. What is your home address, Dr. Mercer? A. What? 

Q. Your home address? A. 701 Chesapeake Street, Southeast. 

Q. And what is your profession? A. Psychologist. 

Q. Where are you employed? A. St. Elizabeths Hospital. 

Q. Would you tell us briefly, please, any certifications or educa- 
tional diplomas you have received? A. I have a Ph.D. in Clinical Psychol- 
ogy from Penn. State and I served my internship in New York Lynchburg 
Village, which is a village for mental deficients. I am a Fellow and Diplom- 
ate in the American Psychological Association and I have certification as 
a psychologist both in Maryland and Virginia. 

Q. What is the meaning of the word nanan es A. This is 

a certificate which is awarded to persons in the profession who 
meet certain standards of experience and training. 

Q. Have you published any professional literature in your field? 
A. Yes. 
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Q. What is the nature of your duties in St. Elizabeths Hospital , 
Dr. Mercer? A. At the present time, I am directing research for the 
psychological branch. Previous to January of this year, I was in charge of 
the psychological service for the John Howard Pavilion. 

Q. How long have you been employed at St. Elizabeths Hospital? 
A. Eight years. 

Q. Have you testified in this Court before, Dr. Mercer? A. Yes. 

Q. Dr. Mercer, did there ever come a time when you examined 
Ernest McDonald? A. Yes. 

Q. Do you recognize Ernest McDonald in the courtroom? A. Yes. 

Q. When did you examine him, Doctor? A. I will have to look at 
the exact date, if I may. 

Q. Please do. A. I saw Mr. McDonald on the 26th and the 29th 

of January of 1960. 

Q. Did you examine him on those occasions? A. Yes. 

Q. Can you tell us briefly what was the nature of the examination, 
what it consisted of? A. Mr. McDonald was given a number of psychological 
tests; a general intelligence test; the Wechsler adult intelligence scale; 
the Wechsler memory scale which tests memory for various types of pro- 
blems; the Bender-Wechsler test which is a test of motor coordination to 
see how well people can use their eyes and hands together and which has 
standards of various mental development; the Rorschach test which con- 
sists of ten ink blots and having the person interpret them. All of these 
tests are analyzed and the reports placed in the patient's record. 

Q. Did you interpret these tests, Dr. Mercer? A. Yes, I wrote 
an interpretation of these tests. 


Q. Can any person interpret these tests? A. It requires a great 
deal of special training and experience. I have outlined mine which has 
been somehwat more than for the general psychologists but people should 
have a Ph.D. and at least two years' experience before giving this type of 
test independently and if they have no more than that in the way of experi- 
ence, it is necessary for a senior psycholigist to review their material. 
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In that case, it wasn't necessary. 

Q. Dr. Mercer, as a result of these tests, did you ascertain any 
information as to the intelligence or intelligence quotient or I.Q. of Ernest 
McDonald? A. A part of the psychologist's examination is always an 
assessment -- 

THE COURT: Answer the question. Did you establish an I.Q.? 

THE WITNESS: Yes. 

BY MR. MULLIN: 

Q. Will you tell us the meaning of the term "I.Q."? A. Intelligence 
quotient. 

Q. What is the meaning of that term, Doctor Mercer? A. The 
ratio of mental age to chronological age. 

Q. What did you establish to be Ernest McDonald's I Q. to be? 
A. Mr. McDonald's 1.Q. was 68. 

Q. Where does that put him, if you can relate that, with respect 
to the total population? A. The intelligence quotient is separated into two 
parts, the verbal I.Q, and the performance 1.Q. The verbal I.Q. is 73 and 
the performance I.Q. is 66. 

A performance I.Q, of 66 is in the lowest two per cent of the 
population and a verbal I.Q. of 77 throws him in the lowest seven per cent 

of the population. 


Q. Can you relate these I.Q.'s with reference to age? A. To some 


Q. Can you do it in the case of Ernest McDonald? A. Yes. 

Q. Can you tell us how old Ernest McDonald is mentally ? 
A. This is the mental development that is equivalent to that of a child 
between 10 and 11. 2 

Q. What does his I.Q. and the result of your tests tell you, if it 
tells you anything about his mental ability? A. This means that Mr. 
McDonald's response to formal schooling is limited and that he is likely 
to be able to work only in routine types of work of a simple nature. 

Q. Is this a mental defect, Dr. Mercer? A. Yes. 
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Q. Does this tell you anything about his ability to think or to 
rationalize? A. Yes. 

Q. What does it tell you about that? A. That one can expect him 
to be able to reason on about the same level that one would expect a child 
between the age of 10 and 11 to reason. 

Q. Does this tell you anything about his ability to understand things 
and to explain things to others? A. Yes. 

Q. What does it tell you about that? A. That he is limited in 
this respect in understanding problems of various sorts and to explain 
problems of various types to what might be expected of a person in the 
lowest seven per cent of the population. 

Q. Does this tell you anything about his ability to express him- 
self, to make himself understood? A. Yes. 

Q. What does it tell you about that? A. His vocabulary is some- 
what limited. 

Q. Can we relate that to the general population? A. Yes. His 
vocabulary is that of a person in the lowest seven per cent of the population. 

Q. Did you reach a diagnosis of classification of Ernest McDonald? 
A. We considered, in the light also of other factors, that Mr. McDonald 
was in the classification of mild mental deficiency. 

Q. Dr. Mercer, recognizing that psychologists do not like the 
term but tell me whether or not the term "moron" can be applied to Ernest 
McDonald? A. I think it would be questionable on some aspects of his 
functioning, notably the performance material where the I.Q. on the per- 


formance test was 66 and there it might be applied. On some other tests, 
he was slightly above that level in what is called the borderline level. 
Q. Tell me whether or not it would be correct to say whether he 


is a borderline moron? A. No, it would not be correct. 

Q. Would you tell me, Dr. Mercer, would a person of this mental 
condition, mental defect, tell me whether or not such a person would be- 
come likely to become dependent on other persons for guidance and assist- 


ance? A. Definitely. 
* 


111 


Q. Are you able to tell us if a person with mental defect and his 
background, what effect that would have on his response to a particular 
situation? A. No, the tests will not give information as to the effect of 
his social background in a particular situation. 

* * * * * 

Q. Would you tell me whether or not a person with this mental 

condition has the same capability of a normal person of distinguish- 
ing right from wrong in particular situations? A. They might have less 
ability in complex situations. : 


Q. Dr. Mercer, I have been using the expression "normal person.” 
Is there a particular range of 1.Q. which we can call "normal"? A. It is 
better to say "average." 

Q. Let's say "average," then. A. Ninety to 110 is the average 


range. 
Q. And what was the maximum with respect to Ernest McDonald 


again? A, Mr. McDonald's performance I.Q. was 66 and his verbal I.Q. 
was 73. 

Q. Is a person of maximum mental defect as a result of that 
condition, does he have his judgment affected in any particular way in 
conditions of stress? A. He is more likely to act impulsively in situations 
of stress than persons of higher ability. 

Q. Is he affected as a result of this condition by surprise situa- 
tions? A. Idon't know. Some of these reactions -- 

* * * * : * 

Q. Dr. Mercer, if Mr. McDonald had a person on whom he was 
dependent or with whom he had developed a dependent relationship and if 
that person should produce a gun and threaten another person, would Mr. 
McDonald be as able as the average adult to assess and evaluate the situa- 
tion and the consequences of whatever action he might take in that situa- 
tion? A. No. | 

MR, MULLIN: That is all of our questions. 
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CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Dr. Mercer, in response to a question by Mr. Mullin, you 
testified you found Mr. McDonald was, in your opinion, very impulsive. 


Didn't you just say that, Doctor? A. I don't believe I say very impulsive. 


I said he was likely to be impulsive. 

Q. That means to act quickly, isn't that right? A. Yes. 

Q. Assuming, as my friend has said to you, that McDonald had 
been robbed by two or three men and beaten up by these two or three men 
and within a half an hour or so after that, he saw these men who had recent- 
ly beaten him and robbed him, would you say that he would attack them as 
soon as he saw them, impulsively? A. I could not give an opinion upon that. 

Q. What do you mean when you say "be impulsive’? A. Well, 
people may behave impulsively in the sense that they act quickly without 
thinking but as to how he would behave in a specific situation, I don't know 
what form his impulsiveness might take. I could not say. 

Q. Will you tell us what you meant by that statement ? A. A person 
may behave impulsively in the way he might act quickly without thinking 
but that form might take the case of running away as well as attack. 

Q. Would you say that in that condition he would become angered 
in such a situation, that he wouldn't be a mild person? A. Some people 
behave impulsively not under those conditions. 

Q. How do you know they act impulsively? A. Sometimes people 
do things quickly but not as a result of anger. 

Q. Would you say as a result of that a person is impulsive ? 

A. Yes. We speak of people as making impulsive statements. They do 
things without thinking. Children in school give answers to questions without 
thinking. This is all impulsive. 

Q. We are talking about grown people, Doctor. A. Grown people 

will very frequently give you answers without thinking. 

Q. Would you say he responded impulsively? A. He may, in 


speech. 
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Q. Is that what you call impulsive? A. I call a person impulsive 
if he doesn't give thought to what he does or Says. 

Q. Doctor, in responding to question by my friend, you used the 
expression "normal person." A. No, I said the "average person.” 

Q. Didn't you say "normal person"? A. No, I requested it be 
changed to "average person." 

Q. What? A. I said I requested it to be changed to "average". 

Q. When you testified about your examination of Mr. McDonald, 
what did you know about Mr. McDonald when you talked to him? A. I asked 
Mr. McDonald about his schooling, the work he hac done and whether he 
had served in the Armed Forces. 

Q. Did you ask him any other questions? A. Nox 

Q. What? A. No. 

Q. Did you have any other information about Mr. McDonald? 
A. At that time, no. 

Q. Did you have any trouble understanding him when he talked to 
you? A. His speech was clear except that he has a little tendency to 
stutter when he becomes excited. 


* * * * * 


Q. As far as you were able to observe, did he have any trouble 


understanding you? A. On simple questions, he could understand. 


Q. What do you mean by "simple questions"? A. Questions within 
his level of mental development. | 

Q. Doctor, isn't that because of his schooling? Is that what you 
are saying? A. No. ! 

Q. What? A. No. 

Q. How old was he, Doctor, when you talked to him? A. He was 
25 years of age. 

Q. Doctor, a man 25 years of age, regardless of his education, as 
far as his world experience he is bound to learn something, isn't he? 


A. Yes, I think that is true. 
* * 
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Q. When you refer to those tests, of course you don't make up those 


tests,do you? A. No. 

Q. In other words, they are just a form that you can buy, isn't 
that right? A. No, they are not just a form that you can buy. 

Q. You mean I couldn't get a set of those tests? A. You could not. 

Q. What? A. No, you could not. 

Q. Icould not? A. No. 

Q. What are those tests? A. These tests have been developed 
over a number of years. -- 

Q. Tell us what they are. A. They are instruments of measuring. 
They are instruments of measuring intelligence. 

Q. What is the Rorschach test? A. The Rorschach test is a test 
which is given in order to measure the development of any exceptional 
personality pattern in a person. 

Q. What does that test consist of? A. That is a test of ambiguous 
designs on ten pieces of cardboard. 

Q. Ambiguous designs? A. Yes. 

Q. What are the other tests? A. The other tests are tests of 
intellectual ability divided into eleven separate tests and a test of memory. 

Q. Memory? A. Yes. 

Q. As far as this defendant is concerned, did he have any trouble 
in remembering things? A. Mr. McDonald's memory on types of problems 
I gave is consistent with his general mental development. 

Q. What do you mean by that? A. He has the ability of memory 
that you would expect of a child between 10 and 11 years. 

* * * * * 

Q. Dr. Mercer, you haven't got a medical degree, have you? A. No. 

THE COURT: Just a moment. You say you gave these tests a year 
ago? 

THE WITNESS: Yes. 


* * 
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BY MR. MC LAUGHLIN: 

Q. You say you are not a medical doctor? A. Iam not. 

Q. Of course, your profession as a psychologist is merely to aid 
a psychiatrist in expressing an opinion as to the mental condition of an 
individual, isn't that right? A. No. : 

Q. Does your profession allow you to express an opinion as toa 
man's mental condition? A. Yes. 

Q. It does? A. Yes. 

Q. What is the difference in your profession and that of a psychia- 
trist? A. A psychologist is trained to evaluate normal behavior a large 
part of which is intellectual functions. It is a specific part of our training. 

Q. You just used the word "normal" again, Doctor. What did you 
mean by that? A. We talk about the normal individual and we mean something 
more than the person of average intelligence. 

Q. That is what you classify as normal, is that right? A. No; a 


normal individual has not only average intelligence but his emotional re- 


sources are such that he can get along in the community. 

Q. This defendant drove an automobile, didn't he? A. I don't know. 

Q. You don't know. A. No. : 

Q. What? A. I don't know. 

Q. You don't know? A. No. 

Q. Doctor, let me ask you this: You used the words "mental de- 
fect." Do you know what a mental defect is ? A. Yes. 

Q. What is it? A. It is a state of mental development which does 
not reach the level of average intelligence. 

Q. And a mental defect is an injury to the brain, is it not? A. No. 

Q. No? What is the difference, in your opinion, of a person suf- 
fering from a mental defect and a person suffering from a mental disease ? 
A. People of all levels of intelligence may suffer from mental diseases. 

Q. What was that again? A. People at all levels of intelligence 
may suffer from mental disease. 

Q. And only certain types of people suffer from a mental defect, 
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is that right? A. About seven per cent of the population suffer 
from a mental defect. 

Q. Can you describe that any further? Just how does the brain 
react -- of course, this is your profession -- when you say suffering from 
a mental disease and mental defect, it all comes out of the brain, doesn't it? 
A. Yes. 

Q. How would different individuals act -- 

THE COURT: I don't understand your question. 

MR. MC LAUGHLIN: I don't understand it, either, Your Honor. I 
am trying to straighten myself out here on her answers. I will get off of this 
in a moment. 

BY MR. MC LAUGHLIN: 

Q. You said that a mental defect is not an injury to the brain itself. 
Is it an organic injury, or something? A. Mental defects may result from 
organic injuries to the brain but there may be mental defects that apparently 
are not related to them. 

Q. As such, what are they? A. This condition of mental deficiency 
which exists. 

Q. Mental defect we are talking about. A. Mental deficiency or 
mental defect is the condition of a person in whom there existed no evidence 
of organic disorder. 

Q. You wouldn't say a mental deficiency is a mental defect, would 

you? A. Yes; the terms are used interchangeably. 

Q. Doctor, in regard to these tests, just what questions did you 
ask him? A. Mr. McDonald was asked a series of questions on general 
information, a list of questions testing the general comprehension of common 
sense judgments; a series of simple arithmetic problems; a series of ques- 
tions in which he was asked to give likenesses and differences. 


Q. Likenesses and differences, give us some idea of questions you 
asked on that. A. I asked him a question such as this: In what way are an 
orange and a banana alike ? 

Q. What did he say? A. I would have to look at my notes. 
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Q. You don't remember? A. No. 


Q. What other questions did you ask him? A, I asked him ques- 
tions from which it was necessary to define words. 

Q. What words did you give him? A. Words which went from such 
simple words as "what is winter” to words which were more difficult and 
which he was unable to define. 

Q. Do you recall which ones he was unable to define? A, I would 


have to look at my notes. I have a verbatim record. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. MULLIN: 
Q. Dr. Mercer, did this condition of Mr. McDonald's that you have 
described exist on July 11,1959? A. Yes. 
Q. How many such tests have you administered since you have 
tested Mr. McDonald, approximately? A. At least -- oh, more than a hundred. 
Q. Doctor, you testified that you asked him initially, I believe, three 
questions about his schooling, his work and whether he had been in the Service. 
Why didn't you ask him any more? A. Because that is discussed with him 
by other persons when he comes into the hospital and I did not wish to ask 
him about personal affairs in this examination. ! 
Q. You testified that you are employed at St. Elizabeths Hospital ? 
A. Yes. 
* * * * * 

JAMES L. READ February 1, 1961 
called as a witness by the defense and, having been first duly sworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR, MULLIN: 
Q. Will you state your name, please, sir? A. James L. Read. 
Q. Are you a doctor of medicine, sir? A. Yes, I am. 
Q. What is your residence address, Dr. Read? A. 4303 Wowalt 
Drive, College Park, Maryland. 
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Q. Where are you employed, Doctor? A. St. Elizabeths Hospital. 
Q. What is your position there, sir? A. I am a staff psychiatrist 


in the maximum security building. 
* * * * * 
THE COURT: The Court will recognize the witness’ qualifications. 
MR. MULLIN: Thank you, Your Honor. 
BY MR, MULLIN: 

Q. As a staff psychiatrist at St. Elizabeths Hospital, Doctor, did 
you have occasion to examine a man named Ernest McDonald? A. Yes,I 
did, sir. 

Q. When was that done, sir? A. I saw Mr. McDonald several 
times during his stay in the hospital; two of them on which I formally re- 
corded material for the case study were February 3 and February 4, 1960 
and also I saw him at the medical staff conference on February 23, 1960. 

Q. Do you have with you, Doctor, the hospital records of the 
examination of Ernest McDonald? A. Yes,Ido. 

Q. Would you tell us, Doctor, what the hospital examination showed 
about Ernest McDonald with specific reference to his mental condition and 
his intelligence?’ A. The official diagnosis was mental deficiency, mild. 

Q. Is that a mental defect, Doctor? A. Yes, it is so-called. 

Q. What did the hospital examination show, if anything, about the 
1.Q. of Mr. McDonald? A. Mr. McDonald's I.Q., according to the psycholo- 
gical examination, was 68. 

Q. Doctor, is it a function of your staff to explain how the 1.Q. 
relates to the general diagnosis? A. Usually a determination of the 1.Q. 
is determined by the psychologist. They do the specialized testing that has 
to do with the I.Q. and then that is one of the factors that is taken into con- 
sideration when the psychiatrist makes his diagnosis but, in general terms, 
the 1.Q. testing is done by psychologists. 

Q. Doctor, did your examination and the hospital's examination 
establish anything about the nature of Ernest McDonald's relationship to 
a man named Charles Davis? A. From interviews with Mr. McDonald, it 
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would seem that since arriving in Washington in early 1959 that Mr. McDonald 
had a rather close relationship with Mr. Davis who, apparently, got him a job 
and looked after him. This is what the patient told us, "Gave him a good 
salary, was kind and considerate to him" and there seemed to be a benevolent 
attitude on the part of Mr. Davis, sort of a paternalistic attitude on the part 

of Mr. Davis from what we were able to determine from Mr. McDonald. 

Q. In what type of situation would Mr. McDonald's mentality turn 
or go to Mr. Davis? A. Well, in general, I think that Mr. McDonald was not 
used to big city ways -- 

* * * * * 

Q. Doctor, does Mr. McDonald's mental condition, his mental 
defect affect his judgment in situations of stress? A. It would affect his 
judgment in anything. | 

Q. How would it affect his judgment in a situation of stress ora 
surprise Situation? A. In any situation, Mr. McDonald, since his intelli- 
gence is below normal, would not be able to think ahead, to see possible 
consequences of his actions. His intellectual capacity would prevent him 
from adequately grasping what might happen, what things might lead to. In 
almost any decision he would make, his low I.Q. would affect his judgment. 

Q. Dr. Read, if Mr. McDonald were with a friend on whom he was 
dependent, specifically if he were with this friend, Mr. Davis, with whom he 
had established this relationship you have described and if that friend should 
produce a gun and threaten another person, would Mr. McDonald be as able 
as a person of average or normal intelligence to assess and evaluate that 
situation and to know the consequences of whatever action he took in that 
situation? A. I think in almost any action, by virtue of his mental deficiency, 
Mr. Mc Donald would not be up to average. 

MR. MULLIN: That is all we have, Your Honor. . 

CROSS EXAMINATION 
BY MR. MC LAUGHLIN: 


Q. Dr. Read, you know that during the war they were taking men 
into the Army if their I.Q. was 60, do you not? A. Ihave heard that that has 
been the case. 


260 
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Q. Doctor, this defendant was not suffering from any mental disease, 
was he? A. No. The distinction is made between mental disease and mental 
defect. He had a mental defect. 

Q. Did you say a mental deficiency? A. Yes. 

Q. Did you say a slight mental deficiency? A. The official diag- 

nosis was mental deficiency, mild. 

Q. Would you say the product of this crime was a product of mental 
deficiency? A. No, I would not be able to say that. 

Q. Isn't it a fact that it was not a product of his mental deficiency ? 
A. Iam really not able to go beyond my original answer. 

Q. You were on the staff when this man was at St. Elizabeths, 
isn't that right? A. Yes. 

Q. You have agreed with the report filed in this case, isn't that 
true? A. I believe all the physicians were in agreement on the report. 

* * * * * 

Q. Didn't Dr. Overholser file the report and say that the acts of 
the defendant in this particular instance were not a product of this mental 
deficiency?. A. Yes. Iam in agreement with the substance of that. Iam 
just trying to recall the wording. I wonder if I might consult -- 

Q. I will show you the report. Do you want to see it? A. Yes. 

* * * * * 

THE WITNESS: (Reading) 

"Gentlemen: We find no evidence to indicate the crime was 
the product of mental deficiency." 

Yes, as I understand it, it was not a product -- 

BY MR. MC LAUGHLIN: 
Q. You have answered the question. A. That is right. 
* * * * * 

Q. Did you have any trouble in understanding him when you talked 
to him? A. You mean his words or the meaning behind the words? 

Q. His words when you talked to him in ordinary conversation. 

A. He had a moderate stammer but, otherwise, I could make out what he 
was saying. 
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Q. As far as you were able to observe, did he understand you when 
you talked? A. If I phrased my questions simply, yes. 

Q. When you say that, Doctor, when you phrased your questions 
simply, you mean by that he didn't have a college degree? A. No. 

Q. What? A. No. I would say that they would have to be put ona 

grade school level but I couldn't define it more precisely than that. 

Q. Isn't that because of his education, Doctor? A. I think it is 
due to his mental condition. 7 

Q. What? A. I think it is due to his mental condition which, in turn, 
is due to lack of schooling. 

Q. When you talked to him, was there anything childish about this 
individual? A. Well, his responses were those of a person who was mentally 
deficient and, to a degree, those responses were childish. . 

Q. What did he say to you that impressed you that he was childish? 
A. Well, it wasn't anything in particular. It was more his way of speaking 
and his choice of words and vocabulary. I wouldn't be able to remember any 
specific instances. 

Q. You mean he didn't use two-syllable words, is that what you are 
saying? A. That would be part of it. 

Q. That would be necessarily lack of education, wouldn't it, 
Doctor? A. Well, the words could be used inappropriately also but the 


lack of education ties in so closely with his mental deficiency since that is 


the main reason he didn't go further in school -- 

Q. What indicated to you he was suffering from a mental deficiency ? 
A. Primarily the psychological testing in conjunction with his past history 
and my impression of his current mental status. 

Q. In forming that opinion, Doctor, did you depend upon the report 
of Dr. Mercer? A. Yes, I did, not exclusively but that was $ taken into con- 
sideration. 

Q. Was it given great weight in deciding as to his 1.Q.? A. I 
would say yes because our examination, as far as mental deficiency goes, 
cannot be as exact as that of a psychologist. We can make rough approxima- 
tions but if we didn't have the special tests of the psychologist, we wouldn't 


come up with a figure of 68. 


* * * * * 


Q. Doctor, you used the words "mental defect." What, in your 


opinion, is a mental defect? A. As I understand the term, it is practically 


synonymous with mental deficiency. 

Q. What? A. As I understand the term, it is practically synony- 

mous with mental deficiency. 

Q. Would you say it was synonymous with a mental disease? A. No. 
In the official handbook -- 

Q. What handbook? A. I believe it is called The Manual of Mental 
Disease and Deficiency. 

* * * * * 

Q. How long have you been at St. Elizabeths, Doctor? A. I have 
been at St. Elizabeths since the summer of 1957. 

Q. Do you know Dr. Owens over there? A. Yes. 

Q. Do you know Dr. Platkin? A. Yes, I know him. 

Q. And during your stay there at St. Elizabeths Hospital, have 
you ever discussed with them the definition of a mental disease and a mental 
defect? A. We have had many discussions among ourselves. We have had 
many discussions on the subjects as they apply to particular individual 
patients where we have had discussions on theory. 

Q. Let me ask you this, Doctor: Have you ever discussed with 
them the difference between a mental defect and a mental disease? A. I 
don't think we have ever sat down and threshed the matter out among our- 
selves. 

Q. What? A. To the best of my knowledge, we have not sat down 

and threshed the matter out among ourselves. 

Q. Would you say you agreed with their definition of mental 
defect ? 

MR. MULLIN: I object, Your Honor. We haven't their definition. 

THE COURT: I think the witness can answer, if he knows. 

THE WITNESS: I would have to know precisely what their defini- 
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BY MR. MC LAUGHLIN: 

Q. You don't know? A. I would say that I don't know. 

Q. And you have been in daily contact with those doctors since 
1957 in St. Elizabeths, have you not? A. With the exception of about a year. 

Q. What? A. With the exception of about a year. 

Q. Doctor, as far as this defendant is concerned, was there anything 
wrong organically with his brain? A. I don’t know. ! 

Q. Did you make any tests? You have a way of finding out, don't 
you? A. Well, some tests show whether there is brain damage only after 
the death of the patient and the brain has been removed for study, so I 
wouldn't be able to say there is no defect. | 

Q. Doctor, don't they give certain examinations over in St. Eliza- 
beths to find out whether there is any injury to the brain or any organic 
trouble? A. Yes, they do. 

Q. What? A. Yes, they do. 

Q. Did you do it in this particular case? A. Yes, we did. 

Q. You found no injury to the brain, isn't that true? A. To the 
best of my knowledge, no injury to the brain was found. 

* * * * 
CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, it is now the 


Court's responsibility to instruct you as to the law that will govern you in 


reaching your verdict in this case and it is your responsibility to accept 
the law as it is outlined to you by the Court. 

This is one of the rare occasions when a Trial Judge is infallible 
and that is during the period when he is instructing the jury as to the law 
that will govern them in reaching their verdict in the case, The jury must 
accept the law as it is outlined to them by the Court. 

Remember when you go into the jury room, first of all, that the 
closing arguments of these outstanding attorneys do not represent evidence 
in the case. The arguments which you heard before the recess are efforts 
on the part of these advocates to portray their interpretation of the evidence 
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in the light that is the most favorable to the client that they represent. 
Anything, then, that counsel has said to you in his closing argument in be- 
half of the Government or in behalf of the defendant is not evidence in the 
case. 

Remember also that the recollections of the attorneys as to the 
evidence that is in the case are not binding upon you because it is your re- 
collection and your recollection of the evidence alone which must govern 
you in reaching your verdict. : 

In this regard, I point out to you, as a matter of interest, that this 
being a Federal Court the Judge has the right, if he desires to do so, to 
advise the jury of his views of the evidence in the case; his views as to the 
credibility of the witnesses and even his view as to what facts have or have 
not been established by the evidence. A Federal Judge has this right subject 
only to the qualification that after he advises the jury of his views on the 
case and the evidence, he also says, "Of course, you must not be influenced 
by what I say to you about these subjects." I have never been able to under- 
stand why a Judge takes the time of a jury to tell them his personal views 
of the case if he does not expect to influence them in some manner by what 
he says to them. Consequently, as a universal rule, Ido not comment upon 
the evidence in the case. I do not advise you which witnesses I think have 
or have not the manifestations of complete credibility. Ido not tell you 
which facts I believe have or have not been established by the evidence. 


I point this fact out to you because, in the course of this charge to 


you, I must, of necessity, on one or two occasions make some reference to 
the evidence. My recollection of that evidence is not binding upon you be- 
cause you are the sole judges of the facts in the case. You must judge these 
facts upon the basis of your recollection and your recollection alone. 

This defendant comes before you indicted for the offense of second 
degree murder. It is charged that on or about July 11, 1959, within the 
District of Columbia, this defendant, Ernest McDonald, with malice afore- 
thought murdered Fred L. Jenkins by means of shooting him with a pistol. 

First of all, what is second degree murder? How is it defined in 
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the District of Columbia Code? The District of Columbia Code says that: 
‘Whoever, with malice aforethought, kills another is guilty 

of murder in the second degree." : 

I am going to define the requirements of this crime of second de- 
gree murder and tell you the definition of "malice aforethought" in a moment 
but first, I want to anticipate a question which I believe some of you jurors 
are presently having some difficulty with and that is the question why is this 
present defendant, Ernest McDonald, charged with second degree murder 
when the evidence has disclosed it was the man, Charles Davis, who fired 
this pistol and it was this pistol shot which caused the death of Fred L. 
Jenkins. | 

We have a statute in the District of Columbia which provides that: 

"In prosecutions for any criminal offense, all persons advising, 
inciting or conniving at the offense or aiding or abetting the princi- 
pal offender shall be charged as principals and not as accessories.” 

Why do we have such a provision in our Criminal Code? Historic- 
ally, the reason is that the common law of England which law, of course, 
is the fountainhead of all of our legal procedures and practices, the criminal 
law over a period of several centuries developed a series of compartments 
into which defendants were placed who did not actually commit the principal 
overt act in the commission of a crime. The common law of England re- 
cognized an accessory before the fact who was a person who did something 
that contributed to the crime but did it before it was committed. The law 
recognized an accessory after the fact who was someone who participated 
in some way after the criminal act had been committed. 


The law recognized one who aided in the commission of a criminal 
offense. The law had another category for one who abetted a criminal of- 
fense. Then there were criminal laws that related to inciting an offense 
or conniving at an offense. The result was the common law of England built 
up a maze of technicalities which ultimately reached the point where even 
the most learned Judges could not tell, in many cases, whether a person 
was a principal, whether he was an aider, whether he was an abettor, 
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whether he was an accessory before the fact, an accessory after the fact, 
whether he incited in the commission of the offense and, consequently, for 
the purpose of simplifying the criminal law for the Judges, for the lawyers, 

for the jurors and for the defendants, there were enacted statutes 
which abolished all these fine distinctions. The statute said that anyone 
who participates in a crime, as our statute says, by advising, inciting or 
conniving or aiding or abetting shall be charged as a principal. 

This statute is now prevalent in England. It is prevalent in all 
of the States of the United States so, since the indictment in this case must 
be returned under the laws of the District of Columbia, the indictment charges 
this defendant with second degree murder because of the provisions of our 
aiding and abetting statute. That is the reason, then, that this defendant is 
charged with the substantive crime. 

We reach then the question of what is second degree murder. Per- 
haps you can understand the definition a little better if I tell you first what 


is first degree murder. Remember, this defendant is not charged with 


murder in the first degree but I am trying to define the elements of this 
crime to you and to distinguish it from other homocides. 

If a person kills another purposely , with deliberate and premedi- 
tated malice, that person is guilty of murder in the first degree. In order 
to constitute murder in the first degree, there must be a purpose and an 
intent to kill coupled with premeditation and deliberation. I repeat, this 
defendant is not charged with first degree murder. He is charged with 
second degree murder. 

What, then, is murder in the second degree? Murder in the 
second degree is the unlawful killing of a human being by another with 
malice aforethought but without purpose or intent to kill such as occurs 
when the act which imports danger to another is done so recklessly or so 
wantonly as to manifest depravity of mind or disregard of human life or 
murder in the second degree may be the unlawful killing of a human being 
by another with malice and with purpose or intent to kill provided the pur- 
pose or intent was not accompanied by deliberation or premeditation. An 
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intentional killing, without premeditation or deliberation, may be murder in 


the second degree. A killing under the influence of passion induced by in- 
sufficient provocation may be murder in the second degree. An accidental 
or unintentional killing constitutes murder in the second degree if it is 
accompanied by malice. 

What, then, is malice, which is one of the essential elements of 
this crime of second degree murder? Do not let the term "malice" confuse 
you. Malice is a legal term. The law does not use the word "malice" in its 
popular sense. Malice, as the law uses that term, does not necessarily mean 
a malicious or evil purpose or a personal hatred or hostility towards the 
deceased. Malice, in the eyes of the law, is a state of mind. It shows a 
heart that is unmindful of social duty and is fatally bent on mischief. Malice, 
as the law knows it, may also be defined as a condition of mind which prompts 

a person to do an injurious act wilfully to the injury of another. 
Malice may be implied or inferred from the act committed. 

Perhaps I may redefine that word in a little different phraseology 
in an effort to bring home clearly to you what the word “malice” means. 
Malice implies a condition of mind which prompts one to commit or direct 
an act wilfully. It is not limited in its meaning to hatred or illwill but de- 
notes a wicked and corrupt disregard of the life and safety of others, a 
failure to perform a social duty. Malice, in the eyes of the law, is a state 
of mind which shows a heart fatally bent on mischief. 

There is involved in this case as one of your problems a principle 
of the criminal law which the lawyers refer to briefly as the lesser included 
offense. This expression grows out of a principle of the criminal law which 
says that when a person is indicted for an offense the jury may, if it sees 
fit, return a veridct of guilty of any lesser offense which is included in the 
greater offense contained in the indictment. 

This defendant is charged with the crime of second degree murder. 
I have defined that term to you as a killing with malice. Manslaughter is 
the unlawful killing of a human being without malice. For example, it may 
be such killing as happens on a sudden quarrel or in the commission of an 
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unlawful act without any deliberate intention of doing any mischief 
at all. If the killing is committed in the sudden heat of passion caused by 
adequate and sufficient provocation, the crime is manslaughter rather than 
murder in the second degree. In order to reduce the offense of murder in 
the second degree to manslaughter, the provocation must be of such a degree 
as would cause an ordinary man to act on impulse and without reflection. 

In addition to great provocation, there must be passion and hot blood caused 
by that provocation. A trivial or slight provocation, entirely disproportion- 
ate to the violence of the retaliation, is not adequate provocation to reduce 
the crime from second degree murder to manslaughter. 

If you find that the killing in this case resulted from a sudden heat 
of passion and in hot blood caused by adequate provocation but without malice, 
bearing in mind the definition of malice which I have given to you, you may 
find the defendant guilty of manslaughter. 

There is another lesser offense included in the indictment in this 
case and that is the offense of assault with a dangerous weapon. What is 
an assault? An assault consists of an unlawful offer or attempt, with force 
or violence, to do bodily harm to another coupled with a present ability to 
carry it into execution. An assault, I repeat, is an unlawful offer or attempt, 
with force or violence, to do bodily harm to another coupled with a present 

ability to carry it into execution. If the assault is perpetrated with 


the use of a dangerous weapon, the District of Columbia Criminal Code 


provides this definition for the crime of assault with a dangerous weapon: 
"A dangerous weapon is any weapon dangerous to life as that 
weapon is actually used. It is a weapon which is liable to produce 
death or grave bodily harm or dangerous to life." 

Obviously, a loaded pistol is a dangerous weapon. 

There is, in addition to the crime of assault with a dangerous 
weapon, the crime of simple assault which is created and recognized by 
the District of Columbia Criminal Code. A simple assault is an unlawful 
offer or attempt to do bodily harm to another coupled with a present ability 
to carry it into execution. 
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What, then, do these lesser included offenses mean to you as mem- 
bers of this jury? They mean that you have the right to return any one of 
five possible verdicts in this case. You may find this defendant guilty as 
indicted, which is guilty of murder in the second degree; or, you may find 
the defendant guilty of manslaughter; or, you may find the defendant guilty 
of assault with a dangerous weapon; or, you may find the defendant guilty 
of assault, or you may find the defendant not guilty. 

The law is, as I have repeatedly pointed out to you jurors this 
month, that this defendant is presumed to be innocent. This presumption 
of innocence, as I have explained to some of you before, is one of the 
cardinal principles of criminal law in our Anglo-American system of 
jurisprudence. This presumption of innocence means that this defendant 
is not required, by proof, to establish his innocence because he is presumed 
to be innocent and this presumption remains with him unless and until the 
Government removes it by proving to your satisfaction, beyond a reasonable 


doubt, that the defendant committed all of the elements of the offense with 
which he is charged. | 


The burden of proof, I repeat, is upon the Government to prove 
the defendant guilty beyond a reasonable doubt. Unless the Government 
maintains or sustains this burden of proof and proves to your satisfaction, 
beyond a reasonable doubt, that this defendant has committed each and every 
element of the offense with which he is charged then you, the jury, must 
find the defendant not guilty. 

This burden of proof upon the Government, however, is to prove 
the defendant guilty beyond a reasonable doubt. This does not mean, how- 
ever, beyond all doubt whatsoever. In other words, the Government must 
prove the defendant guilty to a moral certainty but not to an absolute or a 
mathematical certainty. As its name implies, a reasonable doubt is a doubt 

which is predicated upon reason, that is, a doubt for which you can 
give a reason to yourselves as contrasted to a doubt which might be pre- 
dicated or founded upon sympathy, upon prejudice or bias or upon any other 
emotional factor in the course of your thinking process. . 
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In the final analysis, however, proof beyond a reasonable doubt 
means simply this: If, after a fair and impartial comparison and considera- 
tion of all of the evidence in this case you can truthfully say to yourselves 
and you are not convinced of the defendant's guilt, then you have a reasonable 


doubt and your verdict should be not guilty. If, however, after making this 


fair and impartial comparison and consideration of all of the evidence in the 
case you can truthfully say to yourselves that you have an abiding conviction 
of the defendant's guilt, such a conviction as you would be willing to act upon 
in the more important and weighty matters in your own daily lives, then you 
have no reasonable doubt and, of course, your verdict should be guilty. 

In determining whether the Government has established the charge 
against this defendant you must consider and weigh the testimony of all of 
the witnesses who have appeared before you, the witnesses for the Govern- 
ment and the witnesses for the defendant, including the testimony of the 
defendant himself. 

You are the sole judges of the credibility of the witnesses in the 

case. This means, of course, that you must determine which of 
the witnesses you are going to believe and you must determine to what ex- 
tent you are going to believe these witnesses. In determining how much 
credence, how much credibility you will give to the testimony of each wit- 
ness, you have the right to consider the demeanor of the witness on the 
witness stand, his or her manner of testifying, whether the witness im- 
presses you as having an accurate memory and recollection of the facts 
about which the witness is testifying, whether the witness displays any 
interest in the outcome of the case, whether the witness displays or in- 
dicates any favor or any prejudice toward the Government or toward the 
defendant and, of course, you must also consider whether the testimony 
indicates that the witness has made any conflicting or different statement 
about any fact in evidence on any prior occasion. 

If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 
you are at liberty then, if you deem it desirable to do so, to disregard the 
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entire testimony of that witness or any part of the testimony of that witness. 
This defendant upon the witness stand has admitted, as I recall it, 
two convictions, one for housebreaking and one for the unlawful use of an 
automobile -- that may not be the exact terminology used and it is your 
recollection that will govern -- but as I recall the evidence, the 
defendant admitted two convictions. The District of Columbia Code pro- 
vides that: 


"No person shall be incompetent to testify, in either civil or 


criminal proceedings, by reason of his having been convicted of 

a crime but such fact may be given in evidence to affect his credit 

as a witness." . 

This statute was enacted because, in the common law of England, 
there was a rule of procedure that prohibited any person, having been con- 
victed of a crime, from testifying ina case. Obviously, it became apparent 
under this rule that often an important witness or perhaps the only witness 
available on the point might have been convicted of a crime. Consequently , 
the law of England was changed and our District of Columbia Code contains 
the provision which I have just read to you and which provision is similar 
to those in most of the United States. 

What does it mean, practically, in this matter? It means simply 
this: The fact that a defendant has admitted conviction of prior crimes is 
absolutely no evidence that he committed the crime charged in the present 
indictment. You must consider this evidence of prior conviction only insofar 
as it affects the credibility of this defendant as a witness in the present case. 

In connection with the testimony of the defendant’ upon the witness 
stand, the Court must point out to you that, of course, this defendant is a 
competent witness in the case but nevertheless you have the right to take 
into consideration, in evaluating the credibility of his testimony, his cir- 
cumstance, his situation, the condition, the situation in which he finds him- 
self and you should give to his testimony such weight as, in your judgment, 
you think it is fairly entitled to receive. : 

We come not to the testimony concerning the defendant's mental 


capacity. It is, of course, a basic essential for the commission of crime 

that a person have a criminal intent. It is referred to in the law by the 
words, "mens rea." It means literally a state of mind, the state of mind. 

It is necessary that the Government establish a criminal intent in the proof 

of every criminal case. Of course, the criminal intent may be shown by the 
acts which took place. Obviously, it is impossible to go within a person's 
mind and read or portray what is going on within that mind, and, consequently , 
the law wisely says that a jury may infer the criminal intent from all of the 
facts and circumstances, from ail of the evidence in the case. 

What is, however, the law with reference to a defendant who has a 
mental age, as some of the witnesses have testified in this case, of ap- 
proximately eleven years? Our law upon that point is virtually the law that 

existed in the common law of England as much as 400 years ago 
and that is, up to the age of seven, there is a conclusive presumption that 


a child is incapable of committing a crime because the law says that up to 


the age of seven a child is not sufficiently developed mentally so that it can 
have the necessary intent to commit a crime. From seven to fourteen years, 
there is a rebuttable presumption of incapacity, such presumption being 
stronger at age seven and decreasing in strength with the increase in years. 
The common law finally crystalized into a rule dividing infancy into two 
periods; during the first of which before a child reaches seven years of age 
he is legally presumed to be incapable of committing a felonious crime. 
After obtaining his seventh year, he is no longer presumed to be incapable 
of committing a crime but only becomes prima facie incapable and this pre- 
sumption lessens as his years increase until, at fourteen, a person becomes 
prima facie capable of committing a crime. 

Against this background this defendant , while denying certain of 
the factual situations which the Government charges in this case, the de- 
fendant nevertheless says that he was suffering from a mental disease or 
defect and that his conduct in this case was the product of such mental 
disease or mental defect. This, or course, brings into this case, as a 
thatter of defense, the whole issue of insanity or of unsound or of illness 
of the mind. 
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The burden of proof upon the Government is to prove that this de- 


fendant had the capacity to commit the crime, as I am going to outline this 
matter to you in some length at this point. In order to convict the defendant 
of the offense with which he is charged, you must find that the Government has © 
proved beyond a reasonable doubt not only all of the essential elements of the 
offense charged, as I have defined them to you, but also either that the de- 
fendant was not suffering from a mental disease or defect at the time of the 
offense or, if you should find that he was suffering from a mental disease or 
defect , then the Government has the burden of proving that the offense was not 
the product of this mental disease or defect from which the defendant was 
suffering at the time of the offense. The law does not hold a person criminal- 
ly responsible if he is mentally deranged and if his derangement causes him 
to commit a crime but it is not every kind of mental derangement or mental 
deficiency which is sufficient to relieve a person of responsibility for his 
acts. On the contrary, a person may suffer from mental abnormality and 

still be answerable to the law for his unlawful acts. 

In order for a person to be relieved of the responsibility for crime 
by reason of insanity, there are two requirements: One; the defendant must 
be suffering from a mental disease or defect at the time of the commission 

of the offense and, two, the offense or act must have been the pro- 
duct of that mental disease or defect. As to the first requirement that the 
defendant was suffering from a mental disease or mental defect, when I say 
"disease ," I mean a deranged or abnormal mental condition considered 
capable of either improving or deteriorating. When I say "defect," I mean 
a deranged or abnormal mental condition which is not considered capable 
of either improving or deteriorating and which may be either general or the 
result of an injury or the residual effect of a physical or mental disease. 

As to the second requirement that the criminal act was the product 
of a mental abnormality, this simply means that the act must have resulted 
from or been produced or been caused by the mental disease or mental de- 
fect suffered by the defendant or, to put it another way, that the defendant 
would not have committed the offense except for this mental disease or 
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defect. If you find that this defendant committed this offense, that is, 
murder in the second degree or the lesser included offenses and you further 
find that at the time he committed this offense he was suffering from a 
mental disease or defect which affected him, that he was incapable of dis- 
tinguishing right from wrong or if he could tell right from wrong was in- 
capable of controlling his actions, then you would find that the defendant's 
act was the product of the defendant's mental abnormality. I repeat that a 

person is not relieved of a criminal responsibility merely because 
he suffers a mental disease or defect at the time of committing the crime 
or crimes. The defendant would still be held responsible for his unlawful 
act if there was no causal connection between his mental abnormality and 
the act. 

Every person is presumed to be sane and capable until the con- 
trary appears. However, when there is some evidence of mental disorder, 
as there is here, then the presumption of this capacity, this sanity , vanishes 
from the case and the burden is upon the Government to prove beyond a 
reasonable doubt that at the time in question the defendant was of sound 
mind or, if he suffered from a mental disease or defect, that the offense 
was not caused by the mental disease or defect just as is the burden of 
proof upon the Government to prove all of the other elements of the offense. 

In connection with this defense of lack of mental capacity to have 


the necessary intent to commit the crime, you have heard the testimony of 


a psychologist, the lady doctor, yesterday and of the psychiatrist today. 
The Court permitted these witnesses to express opinions to you upon ques- 
tions in evidence. It is a general rule of evidence, of course, that a person 
cannot express opinions from the witness stand. A witness must testify 
to facts of his own knowledge, facts which he observes, which he sees or 
hears. 
There is a well recognized exception to this rule of evidence in 
cases in which the Court recognizes a witness as an expert ina 
field in which the average layman has limited knowledge. The Court re- 
cognized these two witnesses as experts in the case and permitted them to 
express opinions to you. 


135 


There is a further rule of our procedure, however, which says that 
a jury is not bound to accept the testimony of an expert witness. I think the 
reason for this rule is obvious because, if you were bound to accept the 
opinions of these expert witnesses, they would be usurping the jury's function 
and would be making findings of fact which are, of course, not their respons- 
ibility. You should not arbitrarily disregard the testimony of any expert wit- 
ness. You should consider the background of the witness, his demeanor on 
the witness stand, all of the factors that go into his testimony and you should 
give to the testimony of each expert witness such weight as you believe it is 
fairly entitled to receive. 

The prosecution -- this is somewhat repetitious but from an abund- 
ance of caution I am going to repeat it to you -- the prosecution must prove 
beyond a reasonable doubt that Ernest McDonald aided and abetted Charles 
Davis in the killing of Fred Jenkins. The mere fact that the defendant was 
present at the scene of the crime is not enough to make him an aider and 
abettor; his presence is not even evidence of guilt. For a person to aid and 
abet another to commit a crime he must associate himself with the venture, 

he must participate in it as something that he wishes to bring about, 
and he must seek by his action to make it succeed. Not only must he act 
himself, but he must also share the criminal intent or purpose of the other 
person. ; 

It is not enough that there was a probability that the death of Jenkins 
would follow from Davis' conduct; it must also appear that:McDonald wished 
this to happen, that he had a purposive attitude towards it. 3 For McDonald to 
be guilty as an aider and abettor he would have to have entered into a concert 
of action with Davis, or 2 community of unlawful purpose with him. It must 
also appear that he participated by action in furtherance of a common design 
between him and Davis. Mere negative acquiescence by McDonald would not 
be enough; it would have to appear that he committed some act of an affirma- 
tive nature in furtherance of a common design or purpose shared by him and 
Davis. 


Three things must be shown beyond a reasonable doubt for McDonald 
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to be found guilty as an aider and abetter; First, it must be shown that he 
joined with Davis in an unlawful venture, or concert of action, or community 
of purpose. Second, it must be shown that McDonald shared Davis' criminal 
intent, that he wished for, and had a purposive attitude toward Davis’ action. 
Third, it must be shown that McDonald did some affirmative act to bring 
about the killing. 

In considering whether or not McDonald aided and abetted Davis, 
you must take into consideration McDonald's mental capacity. You may 
bring in a verdict of guilty only if you find beyond a reasonable doubt that 
McDonald had the mental capacity to join with Davis in a concert of action 
or community of purpose and did, in fact, do so. 

In this regard, if you believe that McDonald did aid and abet Davis 
in the killing of Jenkins, then you must consider whether he was legally re- 
sponsible for that act. Where a person with a mental defect does an act 
which is a product of that mental defect, that person is not legally respons- 
ible for that act. An act is a product of a mental defect if the mental defect 
contributed materially to the act or if the act would not have occurred but 
for the mental defect. 

There has been testimony from one or more witnesses that the 
defendant was suffering from a mental defect on July 11,1959. I don't re- 
member whether the testimony indicated whether the acts charged in this 
indictment were the product of that mental disease which, of course, is a 
further essential with reference to this aspect of the case. It is the re- 
sponsibility of the Government to prove beyond a reasonable doubt either 
that the defendant was not suffering from a mental defect at the time or that 
his act was not a product of that mental defect. 


The prosecution -- and this is repetitious -- must prove to you 
beyond a reasonable doubt not only that the defendant did aid and abet in 
the killing of Jenkins by Charles Davis but it must prove to you beyond a 
reasonable doubt either that the defendant did not have a mental defect or 
that his act of aiding and abetting was not a product of a mental defect. If 
you are satisfied beyond a reasonable doubt that the defendant did aid and 
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abet the killing but are not satisfied beyond a reasonable doubt that the act 
was not a product of a mental defect, then your verdict must be not guilty 
because of insanity. 

It is the Court's responsibility to instruct you as to the law that 
will govern you in reaching your verdict in this case. It is your respons- 
ibility to accept the law as it is outlined to you by the Court. The Court 
cautions you not to permit your judgment, your reason or your intelligence 
to be swayed by prejudice, by bias or illwill. You must not be influenced 
by your feelings or your emotions. 

Your verdict must be reached by the solemn oath you took that you 
would well and truly try this case and in accordance with the evidence and 
the law as given you by the Court. Your verdict, of course, must be a 
unanimous one. 

Will counsel approach the bench? 

’ (At the bench:) 


THE COURT: Mr. McLaughlin, does the Government request any 
further charge ? : 
MR. MC LAUGHLIN: No. I am satisfied, Your Honor. 


THE COURT: Do you have any objection to the charge as given? 

MR. MC LAUGHLIN: No, Your Honor. | 

THE COURT: Does the defendant request any further charge? 

MR, MULLIN: Yes. We renew our request for the charge on the 
right to recover stolen property. That is important because of the fact 
Mr. McLaughlin argued to the jury that these persons were ready to use 
any force necessary. 

THE COURT: Do you have a statement on the law in the District 
of Columbia to furnish the Court on that point? 

MR. MULLIN: I cannot give you a statement of the law in the 
District of Columbia on that point. 

THE COURT: I will deny your request. 

Do you have any further objection to the charge as given? 

MR, MULLIN: I renew the motion made prior to the Court's 
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charge that all the defendant's requested instructions be granted. 

THE COURT: The Court will assume, for the record, that you 
renew any and all requests that the Court has not granted. 

Do you request any further charge? 

MR. MULLIN: No. 

THE COURT: Do you have any other objection to the charge, as 


MR, MULLIN: No other objection to the charge. 

THE COURT: Very well. 

(In open court:) 

THE COURT: I am going to repeat something that I said to you 
earlier and that is that you may return any one of five possible verdicts 
in this case. Your verdict may be either guilty of second degree murder 
or guilty of manslaughter or guilty of assault with a dangerous weapon or 
guilty of assault or not guilty. 

Upon reaching the jury room, you will select one of your members 
to serve as foreman. The foreman will preside at your deliberations and 
speak for you in advising the Court of your verdict. 

We have reached the end of this trial without having had to replace 
any of the jurors with alternates. I will excuse the two alternates to take 
seats in the courtroom. 

Just one further word to you about your program from now on. 
You have as much time to reach a verdict in this case as you require. In 
this type of case, it is not the Court's practice to lock the jury up at night. 
When you retire to the jury room, the Marshal is going to take you to lunch. 
You will be the Government's guests for lunch today. 

Thereafter , you will return to the jury room and conduct your de- 
liberations. If you have not reached a verdict by approximately quarter of 


five, the Court will bring you into the courtroom, caution you not to discuss 


the facts in this case with anyone while you are away from the courtroom 
and excuse you until tomorrow morning. In other words, if you do not have 
a verdict by approximately five o'clock, I will excuse you until tomorrow 
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morning when you will return to the Court House and then continue your 
deliberations tomorrow. I tell you this because you are not going to be 
kept here after five o'clock tonight. 

The jury may retire, Mr. Marshal. 

I might add if you desire to see any of the evidence, any or all of 
the evidence which the Court has admitted in this case, you may have the 
evidence sent into the jury room to you. 

The jury may retire, Mr. Marshal. 


(Thereupon, at 12:45 o'clock p.m., the jury retired from the 


courtroom to consider of its verdict.) 
(Whereupon, in accordance with the Court Order authorizing 
transcript, the verdict and the polling of the jury were not transcribed.) 


[Filed February 1, 1961] 
[VERDICT] 


On this 1st day of February, 1961, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the de- 
fendant's oral motion for judgment of acquittal is by the Court denied; 
thereupon the said jury, after hearing further of the evidence and the 
instructions of the Court, the alternate jurors are discharged and the 
jury retires to consider their verdict. 


The jury returns into Court and upon their oath say that the de- 
fendant is guilty of manslaughter; and thereupon each and every member 
of the jury is asked if that is his or her verdict and each and every 
member thereof says that the defendant is guilty of manslaughter. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 


By direction of Edward A. Tamm 
Presiding Judge, Criminal Court #3 


[Filed February 17, 1961] 


On this 17th day of February, 1961, came the attorney for the 
United States, the defendant in proper person and by his attorneys, 
Eugene F. Mullin, Jr., and J Parker Connor, Esq. ; whereupon, the 
defendant's motion for a judgment of acquittal or, in the alternative for 
a new trial, coming on to be heard, after argument by counsel, is by 
the Court, denied. 


The defendant is remanded to the District of Columbia Jail. 


By direction of 


Edward A. Tamm 
Presiding Judge, Criminal Court #3 


[Filed March 17, 1961] 
JUDGMENT AND COMMITMENT 


On this 17th day of March, 1961, came the attorney for the govern- 
ment and the defendant appeared in person and by his attorneys, J. P. 
Connor, and E. F. Mullin, Jr., Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Manslaughter 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Not less than Five, nor more than Fifteen 
Years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm, 
United States District Judge 


[Filed March 27, 1961] 
NOTICE OF APPEAL 


Name and address of appellant Ernest McDonald, #122984, CB2-107, 
200 19th Street, S. E., Washington, 
D.C. 


Name and address of appellant's attorneys Eugene F. Mullin, Jr. 
and J. Parker Connor, 300 Southern Building, Washington 
5, D. C. 


Offense Manslaughter 
Concise statement of judgment or order, giving date, and any sentence 


It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of not less 
than five, nor more than fifteen years. 


Name of institution where now confined, if not on bail: D.C. Jail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


March 21, 1961 /s/ Earnest McDonald 
Date Appellant 


/s/ J. Parker Connor 
Attorney for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented herein are as follow: 

1. Was the Court below justified in refusing appellant's 
motion for a judgment of acquittal made at the close of the Govern= 
ment's case wherein appellent was being tried as an aider and abet- 
tor, when such evidence admittedly showed that appellant had no gun 
and fired no shot, and failed to show which shot caused the killing, 


and was insufficient to show a coexistence of appellant's engagement 


in a common venture with the actual perpetrator, a common criminal 


intent, and an active participation in the killing? 

2. Was the Court below justified in continuing with the 
trial of appellent under an unrestricted, unmodified indictment for 
first degree mrder, after appellant's implied lack of guilt to that 
charge by an erroneous conviction thereunder of second degree murder, 
or should said Court have declared a mistrial et the least, when this 
matter was brought before it for ruling, assuming that an out and out 
judgment of acquittal would have not been justified although moved? 

3. Is a judgment of conviction for mansleughter erroneous 
under a twice repeated instruction to a jury that it is limited to 
five possible verdicts, four of which are for varying degrees of guilt, 
and the fifth of which is for an unqualified, flat "not guilty", when 
appellant's defenses fairly and adequately raised the qualified defense 
of "not guilty by reason of mental defect", or should the Court have 
treated the mental defense as 2 possible sixth and separate verdict 


which the jury might have returned in this case? 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE .. 
STATUTES AND RULE INVOLVED... 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


PREJUDICIAL ERROR WAS COMMITTED IN THE 
COURT'S CHARGE TO THE JURY AND ADMITTING 
THAT THE SAME WAS NOT CHALLENGED BY 
APPELLANT'S COUNSEL IT IS SO SERIOUS AS 
TO REQUIRE REVERSAL . 2. 2 2 es eo eo 


THE BURDEN OF PROOF WAS ON THE GOVERNMENT 
TO ESTABLISH BEYOND A REASONABLE DOUBT 
THAT APPELLANT WAS GUILTY OF AIDING AND 


ABETTING DAVIS IN THE KILLING OF JENKIN, 
FAILING WHICH, THE COURT ERRED IN REFUS- 
ING APPELLANT'S MOTION FOR A JUDGMENT OF 
ACQUITTAL . 2. 2 2 ee > ee eer eevee 


AS AN AIDER AND ABETTOR OF DAVIS, APPEL- 
LANT WAS OBLIGED TO BE PROVEN TO HAVE 
SHARED IN DAVIS' CRIMINAL INTENT AND THAT 
HE WISHED FOR AND HAD A PURPOSEFUL ATTI- 
TUDE TOWARD THE RESULT (JENKINS' DEATH) 
ATTAINED BY DAVIS' ACTIONS ......- 


ACTIVE PARTICIPATION IN THE SEOOTING IT- 
SELF WAS A PREREQUISITE TO ESTABLISHING 
APPELLANT'S GUILT AND NONE WAS SHOWN . . 


THE GOVERNMENT FAILED UTTERLY TO ESTAB- 
LISH ANY CONCERTED OR COMMUNITY PURPOSE 
TO KILL JENKINS .. +... 2 2 eee eee 


THE COURT ERRED IN DENYING APPELLANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL RESULT- 
ING FROM APPELLANT'S TRIAL UNDER AN IN- 
DICTMENT FOR & CRIME GREATER THAN ANY FOR 
WHICH HE MIGHT LAWFULLY BE FOUND GUILTY 


CONCLUSION . 2.2 2. eee eee eee eee eee 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,304 


Ernest McDonald, 


Appellant, 
v. 


United States of America, 


Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES ~ 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


Appellant was indicted for first degree murder (Title 22-2401 
D.C. Code) on August 24, 1959, and on August 28, 1959, pe arraignment 
in open Court entered a plea of "not guilty" (J.A. 1). These proceed- 
ings were in the United States District Court for the District of Colum- 
bia in which jurisdiction existed under Title 23-103 of the District of 
Columbia Code. ! 

Upon trial in the said District Court, appellant was convicted 
on March 18, 1960, of second degree mrder (Title 22-2403 D.C. Code) 
upon which a final judgment and commitment was entered April 29, 1960, 
to which an appeal was duly noted after which this Court ; upon such 
appeal, reversed and remanded the cause for retrial. 284 F.2d 232. 


Upon retrial of appellant upon the same indictment, he was 


convicted of manslaughter and final judgment and commitment was entered 


ane 


thereupon on March 17, 1961 (J.A. 140). A notice of appeal was duly 

filed March 27, 1961 (J.A. 141). | 
Jurisdiction of this Court exists under Title 28, Section 

1291, United States Code, and Rule 37, Federal Rules of Criminal 


Procedure. 


STATEMENT OF THE CASE 


On July 11, 1959, one Fred Jenkins was shot and killed while 
on the sidewalk on the northwest corner of 7th and P Streets, Northwest, 
in the District of Columbia, The shot which killed Jenkins was fired 
from a gun carried to the scene of the killing by Charles Davis, and 
could have been either one of two known shots fired by Davis toward 
Jenkins, neither of which could be identified further as to contact 
physically with Jenkins, One shot only entered his body and this was 
found in the right chest wall in the back, the slug having entered 
decedent's body through his left chest (J.A. 50, 51, 52). 

Davis fired a third shot but it was directed at, a police 
officer and hence is not otherwise involved herein. | 

The stage for the killing was set when appellant herein was 
allegedly held up, beat and robbed earlier in the day by three (3) men 
at 7th and 0 Streets, Northwest, one block from the affray (J.A. 7%, 
77). Despite evidence from the hospital records that he was admitted 


there after the incident herein with face cuts, and no evidence that 


he was in any way injured in the shooting incident, the police at no 


time paid any attention to this earlier incident, and he ‘could not 


identify certain strangers who allegedly came to his aid immediately 


following this earlier incident (J.A. 69). 

In any event, he being a relative newcomer to this city, went 
to the home of his employer, one of the few people here whom he knew 5 
to endeavor to be taken either to e hespital.or a doctor cae 78). 

When en route, appellant saw two men at 7th and P Streets, 
Northwest, just one block from where he hed just recently been attacked, 
whom he identified to Davis as being his assailants. Davis stopped and 
parked his car, and leading the way went over to them with appellant 
and they were then accused of having robbed appellant. The robbery was 
denied, and without more ado, Davis, who actually did the shooting, 
said to the decedent, "Well, if you didn't take it Zeppellent's money/ 
I am going to kill you any way" (J.A. 4, 5, 79). 

A tussle thereafter ensued, either during which, or immedi- 
ately prior to, a shot was fired by Davis toward Jenkins. During the 
tussle, in which Davis, appellant and the decedent were all engaged, 
another shot was fired by Davis towerd Jenkins. No procf exists. as to 
which of these two shots killed Jenkins, although one only struck hin, 
so it is not known whether Jenkins was in fact killed by Davis before 
or after the tussle started. During the tussle, appellant shouted to 
Davis to "Hold it", obviously meaning "Don't shoot" (J.A. bb). 

Before the first shot was fired no one had meyaioally: 
touched Jenkins (J.A. 12). Jenkins didn't fall until after the third 
shot (J.A. 31). After the first shot Jenkins went toward Davis and 
appellant went toward Jenkins from behind him (J.A. 55). , 

Upon conelusion of the Government's case, appellant moved 


for a judgment of acquittal questioning the validity of his trial 


- 
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under the original first degree murder indictment and also the suffic- 
iency of the evidence to meet the test requisite to find an eaider and 
abettor guilty as a principal. The Court indicated thet its interpre- 
tation of Green v. United States, hereinafter cited, did not necessi- 
tate any new indictment to proceed, even though appellant ‘could not be 
found guilty of first degree murder in this trial. The Court further 
denied appellant's motion based upon the insufficiency of proof of aid- 
ing and abetting (J.A. 58-68). 

Appellant thereafter proceeded with his proof, establishing 
the laceration over both eyes purportedly received during the robbery 
(J.A. 69), his version of the shooting and the events leading up to it, 
and finally psychological and medical testimony to establish in appel- 
lant, mental defect. The purport of such latter testimony was that 
appellant had a mentality of a child between the ages of ten and eleven 
years, a recognizable mental defect, as a result of which he would be 
expected to act impulsively in situations of stress and with less than 
average adult ability to assess and evaluate a situation wherein a per- 
son in whom he had great dependency should produce a gun and threaten 
another (J.A. 111), 

This evidence was deemed sufficient by the Court to warrant 
the defense of mental incapacity to go to the jury for determination, 
but in submitting the defense to the jury the Court failed to properly 
charge the jury upon its right to determine a separate verdict that 
appellant was not guilty because of mental defect, and on the contrary, 
precluded such a verdict by limiting its possible verdicts to five in 


number, no one of which was this (J.A. 129, 138). 
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The jury was further instructed in several instences thet the 
appellent herein had been indicted for second degree murder, as a result 
of having killed Fred L. Jenkins with malice aforethought. Appellant 
wes not in fact so indicted and no order appears herein 66 have ever 
modified these proceedings to have so delimited his trial. He was in- 
dicted for first degree murder, and actually one possible verdict stated 
by the Court to the jury to be within the jury's province was "guilty as 


indicted" (J.A. 129). 


The jury found appellant guilty of manslaughter, and after in- 


terim proceedings appeal was herein timely noted. 


STATUTES AND RULE INVOLVED 


District of Columbia Code (1951 ed.) 


Title 22, Section 22-105: "In prosecutions for any 
criminal offense all persons advising, inciting, or 
conniving at the offense, or aiding or abetting the 
principal offender, shall be charged as principals 
and not as accessories, the intent of this section 
being that as to all accessories before the fact 

the law heretofore applicable in cases of misdemean- 
or only shall apply to all crimes, whatever the pun- 
ishment may be." 


Title 22. Section 22-2401: "Whoever, being of sound 


memory and discretion, kills another purposely, 
zither of deliberate and premeditated malice or by 
means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in 
the penitentiary, or without purpose so to do kills 
another in perpetrating or in attempting to perpe- 

rate any arson. as defined in section 22-401 or 22- 
402 of this Code, rape, mayhem, robbery, or kidnep- 
ping, or in perpetrating or in attempting to perpe- 
trate any housebreaking while armed with or using 2 
dangerous weapon, is guilty of mrder in the first 
degree." 


Mitte 22, Section 27-2403: "Whoever with malice 
aforethought, except as provided in sections 22-2401, 
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22-402, kills another, is guilty of mrder in the 
second degree." 

United States Code, Title 18, Federal Rules of Criminal Procedure 
Rule 52(b): "Plain Error. Plain errors or defects 


affecting substantial rights may be noticed although 
they were not brought to the attention of the Court." 


STATEMENT OF POINTS 


1. The District Court erred in refusing appellant's motion 
for a judgment of acquittal (or at least in failing to declare a mis- 
trial) when at the close of the Government's case the Court found out 
for the first time presumably that it was proceeding to retry appel- 
lant upon an unmodified, unrestricted indictment for first! degree mr- 
der, under which the maximum verdict herein could be second degree 


murder, 


2. The District Court erred when it denied appellant's mo-~ 


tion for a judgment of acquittal when at the close of the Government's 
case it was obvious as a matter of lew that the United Stetes had 
failed to prove that the appellant had advised, incited, connived at, 
or aided and abetted the principal offender, Charles Davis, in the kil- 
ling of Fred L. Jenkins. 

3. The District Court erred in instructing the jury that 
appellant had been indicted for second degree murder and ‘ia charged 
with heaving with malice aforethought mrdered Fred L. Jenkins by means 
of shooting him with a pistol, when in fact eppellant was still stand- 


ing trial upon an unmodified indictment for first degree murder 


coaye 


charging him with "purposely and with deliberate and premeditated malice, 
murdered Fred L. Jenkins by means of shooting him with a pistol", 

4. The District Court erred in twice limiting the jury to five 
possible verdicts, defining them, and none of them being a ‘sixth’ possible 
verdict, namely, "not guilty by reason of mental defect," after the issue 
of mentality had been raised and tried. 

5. The District Court erred in sustaining e verdict of guilty 
of manslaughter against the appellant, a crime requiring no malice, he 
being liable only as an aider and abetter of the actual perpetrator, as 


to whom actual malice existed beyond any doubt. 


SUMMARY _OF_ ARGUMENT. 


Appellant has stated its points on this appeal in context with 
their order of occurrence during the trial, however such order should 
not be deemed by the Court as indicative of their believed importance. 


Accordingly, since appellant believes certainly that some of his posi- 


tions are better taken and more sound than others, he desires to here- 


after summarize his argument with a view more to its strength than to 
its chronology, with which he trusts the Court will bear. . 

Appellant believes that the most glaring error ia the entire 
trial below, and certainly one which inescapably deprived eppellent of 
a proper trial, was the Court's charge. The Court, in delivering its 
charge, defined four crimes for which appellant might be convicted and 
thereupon told the jury that it could return five possible’ verdicts, 
guilty of any one of these crimes or "not guilty", Overlooked com- 


pletely was the special not guilty verdict now required in this 
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jurisdiction upon the grounds of mental incompetence. The Court during 
its charge undoubtedly instructed on mentality but left only the impres- 
sion from its instruction that the lack of mental ability justified a 
finding of ebsolute non guilt, a release of appellent. Furthering this 
error the Ccurt's final instruction to the jury, after a bench confer- 
ence, again limited the jury to but five verdicts. This was obvious 
error. 

Next in importance is the Court's refusel to grant a judgment 
of acquittal upon appellant's motion therefor when the Government had 
concluded its case. Appellant, who was being tried only as an aider 
and abettor, carried no gun and did not know that Davis, the perpetrator, 
did. Appellant's participation was at most of an extremely limited 
nature. He was present and at some time never shown in relation to the 
fatal shot, tussled with, held, or came up behind the decedent. The es- 
sential elements necessary to hold appellant as a principal under this 
limited action were urged upon the Court as lacking in the Government's 
proof, a lack supported by the record herein. Despite such insuffic- 
iency the Court denied appellant's motion. : 

At this stage of the trial the Court was also apprised of the 
procedural problem confronting it. Appellant had by operation of law 
been acquitted of first degree mrder but was being retried under the 
same indictment under which he was at the time of trial not guilty. A 
mistrial at least should have been declared but was not. — 

Inconsistently and contrary to the actuel recent in this case, 
the Court in charging the jury told it on more than one occasion that 


the appellant was before it indicted for second degree murder, for hav- 


ing with malice aforethought killed Fred L. Jenkins. Obviously the 


asta 


indictment upon which appellant was being tried was not for second degree 
murder, it was an indictment for first degree mrder. True, appellant 


could not have been convicted for first degree mrder, but proper proced= 


ure dictated a true representation to the jury of the true record and of 


the law relating to it. The Court's proper function would be to consider 
the true indictment returned against defendant with such legal limita- 
tions thereunto pertaining as the then law of the case fixed. A startl- 
ing and ponderable further question might have arisen here if the jury 
had returned its verdict in this case as "guilty as indicted". The Ccurt 
at least once told them that such might be their verdict, and obviously 
"as indicted" was for first degree mrder, not the lesser included 


offense of second degree murder which the jury was told was the indictment. 


ARGUMENT, 


PREJUDICIAL ERROR WAS COMMITTED I TRE COURT'S | 
CHARGE TO THE JURY AND ADMITTING THAT THE SAME 
WAS NOT CHALLENGED BY APPELLANT'S COUFSEL IT 

IS SO SERIOUS AS TO REQUIRE REVERSAL, 

It is the well established rule in this jurisdiction that when 
a defendant in a criminal case raises the question of either mental "dis- 
ease" or mental "defect" an entire realm of additional problems for the 
Court and the prosecution as well as additional issues for the jury are 
immediately created. 

The problem for the Court is to assure adequate coverage of 
the legal issues raised by the defense in its charge to the jury of the 
current law on the subject. : 

The problem for the prosecution is to meet its burden of proof 
on an additional issue, as to which, normally the defendant moves first 
by putting on his proof relating to some mental deviation. 

The problem for the jury is to distinguish defenses not assoc= 
jated with or attributable to mental "disease" or "defect" which would 
entitle a defendant to a pure "not guilty" verdict from those defenses 
intertwined with mental "disease" or "defect" which dictate a qualified 
not guilty by reason of mental illness verdict. , 

The trial court herein failed utterly to differentiate the 
legal significances of these problems and appellant's counsel presumably 
likewise, although no aspersion is hereby intended or meant toward 
either. The pure complexity of the situation is surely sufficient to 
justify the error of one, and the failure of the other to recognize the 


omission, and it is only in the cold light of reading a record that it 


can be discerned. By the same token a lay jury listening to every word 
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of the Court is presumed to hear, understand, and obey the instructions 
given to it by the Court. 

What did the Court instruct the jury? In pages 123 to 129 of 
the Joint Appendix herein, the Court explained and out) ined to the jury 
the elements of the four (4) crimes for which this appellant might be 
convicted, namely, second degree murder, manslaughter, assault with a 
dangerous weapon, and simple assault. Interwoven was a description by 
the Court of first degree mrder, with which appellant uae then and 
there in fact charged, although the Court stated to the jury after de- 
fining this crime that "He (appellant) is charged with second degree 
murder," : 

After defining each crime of which the Court stated appellant 


could be convicted, it then told the jury (J.A. 129): 


"What then, do these lesser included offenses mean 
to_you_as members of the jury? They mean that you 
have the right to return any one of FIVE possible 
verdicts in this case. You may find this defendant 
guilty as indicted, which is guilty of mrder in’ 
the second degree; or, you may find the defendant 
guilty of manslaughter; or,you may find the defend- 
ant guilty of assault with a dangerous weapon; or, 
you may find the defendant guilty of assavlt, or 
you may find the defendant not guilty." (Emphasis 
added.) 


This Court should note that in its entire charge up to this 


point all of the trial court's instructions were definitive of crimes 
for which appellant could be convicted. Not one word of any recogniz- 
able legal ground of defense had been explained to then. With this 

preamble they were advised that they had the right to return FIVE pos- 
sible verdicts. Four of these were guilty for a crime already defined 
and one for not guilty in its broadest sense and totally undefined. Ko 
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reference whatever was made to a SIXTH possible verdict, namely, "not 
guilty because of mental defect", or e SEVENTH, "not guilty because of 
insanity". 


Admittedly appellant's evidence was short in its proof of 


mental disease, but it was certeinly substantial as to mental defect. 
The Court clearly recognized this and its legel impact es a 


defense and later in its charge instructed the jury as follows: 


™e come now to the testimony concerning the defend- 
ant's mental capacity. It is, of course, a basic 
essential for the commission of crime that a person 
have a criminal intent. It is referred to in the 
law by the words, 'mens rea.' It means literally a 
state of mind, the state of mind. It is necessary 
that the Government establish a criminal intent in 
the proof of every criminal case, Of course, the 
criminal intent may be shown by the acts which took 
place. Obviously, it is impossible to go within a 
person's mind and read or portray what is going on 
within that mind, and, consequently, the lew wisely 
says that a jury may infer the criminal intent from 
all of the facts and circumstances, from all of the 
evidence in the case. 


“What is, however, the law with reference to a 
defendant who has a mental age, as some of the wit- 
nesses have testified in this case, of approxinately 
eleven years? Our law upon that point is virtually 
the law that existed in the common law of England as 
much as 400 years ago and that is, up to the age of 
seven, there is a conclusive presumption that a 
child is incapable of committing a crime because the 
law says that up to the age of seven a child is not 
sufficiently developed mentally so that it can have 
the necessary intent to commit a crime. From seven 
to fourteen years, there is a rebuttable presumption 
of incapacity, such presumption being stronger at 
age seven and decreasing in strength with the in- 
crease in years. The common law finally crystal- 
lized into a rule dividing infancy into two periods; 
during the first of which before a child reaches 
seven years of age he is legally presumed to be in- 
capable of committing a felonious crime. After ob- 
taining his seventh year, he is no longer presumed 
to be incapable of committing a crime but only be- 
comes prima facie incapable and this presumption 
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lessens as his years increase until, at fourteen, a 
person becomes prima facie capable of committing a 
crime. 


“Against this background this defendant, while deny- 
ing certain of the factual situations which the - 
Government charges in this case, the defendant never- 
theless says that he was suffering from a mental 
disease or defect ond that his conduct in this case 
was the product of such mental disease or mental de- 
fect. This, of course, brings into this case, as a 
matter of defense, the whole issue of insanity or of 
unsound or of illness of the mind. 


"The burden of proof upon the Government is to prove 
that this defendant had the capacity to commit the 
crime, as I am going to outline this matter to you in 
some length st this point. In order to convict the 
defendant of the offense with which he is charged, 

you mist find that the Government has proved beyond a 
reasonable doubt not only all of the essential ele- 
ments of the offense charged, as I have defined them 
to you, but also either that the defendant was not 
suffering from a mental disease or defect at the time 
of the offense or, if you should find that he was suf- 
fering from a mental disease or defect, then the 
Government has the burden of proving that the offense 
was not the product of this mental disease or defect 
from which the defendant was suffering at the time of 
the offense, The law does not hold a person criminal- 
ly responsible if he is mentally deranged and if his 
derangement causes him to commit a crime but it is not 
every kind of mental derangement or mental deficiency 
which is sufficient to relieve a person of responsi- 
bility for his acts. On the contrary, a person may 
suffer from mental abnormality and still be answerable 
to the law for his unlawful acts. 


"In order for a person to be relieved of the responsi- 
bility for crime by reason of insanity, there are two 
requirements: One; the defendant mst be suffering 
from a mental disease or defect at the time of the 
commission of the offense and two, the offense or act 
must have been the product of that mental disease or 
defect. As to the first requirement that the defend- 
ant was suffering from a mental disease or mental de- 
fect, when I say ‘disease,' I mean a deranged or 
abnormal mental condition considered capable of either 
improving or deteriorating. When I say ‘defect,' I 
mean a deranged or abnormal mental condition which is 
not considered capable of either improving or deterior- 
ating and which may be either general or the result of 
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an injury or the residual effect of a physical or 
mental disease. 


"As to the second requirement that the criminal act 
was the product of e mental abnormality, this simply 
means that the act must have resvlted from or been 
produced or been caused by the mental disease or 
mental defect suffered by the defendant or, to put 
it another way, that the defendant would not have 
committed the offense except for this mental disease 
or defect. If you find that this defendant commit- 
ted this offense, that is, murder in the second | 
degree or the lesser included offenses and you fur- 
ther find that at the time he committed this offense 
he was suffering from a mental disease or defect 
which affected him, that he was incapable of distin- 
guishing right from wrong or if he could tell right 
from wrong was incapable of controlling his actions, 
then you would find that the defendant's act was the 
product of the defendant's mental sbnormality. I 
repeat that a person is not relieved of a criminal 
responsibility merely because he suffers a mental 
disease or defect at the time of committing the 
crime or crimes. The defendant would still be held 
responsible for his unlawful act if there was no 
causal connection between his mental abnormality and 
the act. 


"Every person is presumed to be sane and capable 
until the contrary appeers. However, when there is 
some evidence of mental disorder, as there is here, 
then the presumption of this capacity, this senity, 
vanishes from the case and the burden is upon the 
Government to prove beyond a reasonable doubt that 
at the time in question the defendant was of sound 
mind or, if he suffered from a mental disease or 
defect, that the offense was not caused by the men- 
tal disease or defect just as is the burden of proof 
upon the Government to prove all of the other ele- 
ments of the offense. 


"In connection with this defense of lack of mental 
capacity to have the necessary intent to commit the 
crime, you have heard the testimony of a psycholo- 
gist, the ledy doctor, yesterday and of the psychia- 
trist today. The Court permitted these witnesses 
to express opinions to you upon questions of 
evidence. It is a general rule of evidence, of | 
course, that a person cannot express opinions from 
the witness stand. A witness mst testify to facts 
of his own knowledge, facts which he observes, which 
he sees or hears. 


"There is a-well recognized exception to this rule of 
evidence in cases in which the Court recognizes a wit- 
ness as an expert in a field in which the average lay- 
man has limited knowledge. The Court recognized these 
two witnesses as experts in the case and permitted 
them to express opinions to you. 


"There is a further rule of our procedure, however, 
which says that a jury is not bound to accept the tes- 
timony of an expert witness. I think the reason for 
this rule is obvious because, if you were bound to 
accept the opinions of these expert witnesses, they 
would be usurping the jury's function and would be 
making findings of fact which are, of course, not 
their responsibility. You should not orbitrarily dis- 
regard the testimony of any expert witness. You should 
consider the background of the witness, his demeanor on 
the witness stand, all of the factors that go into his 
testimony and you should give to the testimony of each 
expert witness such weight as you believe it is fairly 
entitled to receive." 


Later, the Court, in a situation wholly out of context with 


the impact of a special verdict of not guilty because of mental defect, 


again referred to appellant's mental capacity. It stated: 


"In considering whether or not McDonald aided and abet- 
ted Davis, you mst take into consideration McDonald's 
mental capacity. You may bring in a verdict of guilty 
only if you find beyond a reasonable doubt that | 
McDonald had the mental capacity to join with Davis in 
a concert of action or community of ourpose and did, 

in fact, do so. 


"In this regard, if you believe that McDonald did cid 
and abet Davis in the killing of Jenkins, then you 
must consider whether he was legally responsible for 
that act. Where a person with a mental defect does an 
act which is e product of that mental defect, that 
person is not legally respensible for that act. /n 
act is a product of a mental defect if the mental 
defect contributed aaterially to the act or if the act 
would not have occurred but for the mental defect. 


"There has been testimony from one or more witnesses 
that the defendant was suffering from a mental defect 
on July 11, 1959. I don't remember whether the testi- 
mony indicated whether the acts charged in this | 
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indictment were the product of that mentel disease 
which, of course, is a further essential with ref- 
erence to this aspect of the case. It is the 
responsibility of the Government to prove beyond’ a 
reasonable doubt either that the defendant was not 
suffering from a mental defect at the time or that 
his act was not a product of that mental defect. 


"The prosecution -- and this is repetitious -- mst 
prove to you beyond a reasonable doubt not only 
that the defendant did aid and abet in the killing 
of Jenkins by Charles Davis but it mst prove to 
you beyond a reasonable doubt either that the 
defendant did not have a mental defect or that his 
act of aiding and abetting was not a product of a 
mental defect. If you are satisfied beyond a rea- 
sonable doubt that the defendant did aid and abet 
the killing but are not satisfied beyond a reason- 
able doubt thet the act was not a product of a . 
mental defect, then your verdict mst be not guilty 
because of insanity." 


Nowhere in its entire charge to the jury did the Court en- 
large upon its introductory statement that the jury was limited to FIVE 
verdicts, four being of guilt and only one a straight "not guilty". 

‘After a bench conference, the Court's earlier error was com 
pounded. It then told the jury, "I am going to repeat something that I 
said to you earlier and that is that you may return any one of FIVE pos- 
sible verdicts in this case. Your verdict may be either gnilty of 
second degree murder or guilty of manslaughter or guilty of assault with 
a dangerous weapon or assault or not guilty", Again no qualified "not 


guilty" verdict was proffered and this was the Court's final contact 


with the jury (J.A. 138, 139). 


As has been stated, counsel did not except to nor suggest to 
the Court that it should enlarge the jury's right to return e qualified 
"not guilty" verdict, thus the jury at start of the Court's charge and 


at its conclusion were told thet they were linited to only FIVE verdicts 
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and that fifth one would have unqualifiedly released appellant rather 
than have subjected him to hospitelizetion or confinement for mental 
defect. The jury thus was never told that it had the opportunity to 
pass upon appellant's rights to a separate determination on his mental 


defect. 


It is the custom as well as the duty of this Court to "check 


carefully the record for error prejudicial to defendant which he did 
not urge". Williams v. United States, 76 U.S. App. D.C., 299, 131 F.2d 
21, McKenzie v. United States, 75 U.S. App. D.C., 270, 126 F.2d 533, 
Tatum v. United States, 83 U.S. App. D.C., 38, 190 F.2d 612. 

May this Court note that the issue herein raised is not in 
any sense what the current law of this jurisdiction is or is not, or 
as to what it should be, on mental disease or mental defect, which 
question need not te reached to determine the existence or nonexist— 
ence of error in the trial court's charge which preclude any applica- 
tion whatever to mental disease or defect to the jury's verdict here- 
in by restricting it to FIVE possible verdicts, four for guilty of 
varying crimes and one only for a flat, unqualified "not guilty" 
without regard to the reasen for such non-guilt, regardless of whether 
or not it stemmed from a mental condition. 

Unquestionably not guilty by reason of "mental disease" or 
by reason of "mental defect" was a separate and distinguishable verdict 
which the jury were required to consider in this case if appellant was 
to have e fair trial, ond the nature and impact of the type ‘of separate 
instruction on this single defense is clearly shown by this Court's 


treatment of the subjoct in Starr v. United States, 105 U.S. App. D.C., 


91, and Lyles v. United States, 103 U.S. App. D.C., 22. When the jury 


was limited to FIVE possible verdicts, this possible verdict was not 


among then, 


THE BURDED OF PROOF WAS ON THE GOVERNMENT TO ESTABLISH 
BEYOND A REASONABLE DOUBT THAT APPELLANT WAS GUILTY 
OF AIDING AND ABETTING DAVIS IN THE KILLING OF JENKINS, 

FAILING WHICH, THE COURT FRRED IN REFUSING APPELLANT'S 


MOTION FOR A JUDGMENT OF ACQUITTAL. 

The appellant herein was tried as a principal for the unlawful 
killing of Jenkins. In the language of the indictment with having "On 
or about July 11, 1959, within the District of Columbia, Ernest McDonald 
purposely and with deliberate and premeditated malice, murdered Fred L. 
Jenkins by means of shooting him with a pistol” (J.4. 1). 

Trial as a principal is permitted in this jurisdiction by vir- 
tue of Title 22-105, District of Columbia Code, of "all persons advising, 
inciting, or conniving at the offense, or aiding or abetting the princi- 
pal offender". The appellant herein admittedly hed no gun and fired no 
shots, and if guilty mst be so only by virtue of being an aider or abet- 
tor of Charles Davis who did the actval killing. : 

To consider the factual situation developed by the Government's 
evidence we mst first consider the legal premises to which the facts 
must be applied. A huge volume of decisions exist covering this subject. 

Its historical development is traced and discussed in United 
States v. Peoni, 100 F.2d 401 (2 Cir. 1938, Hand, J.) and Morei v. United 
States, 127 F.2d 827 (6 Cir., 1942). 


A complete and purposeful treatment of it appears in Johnson 


v. United States, 195 F.2d 673 (8 Cir., 1952). It is therein stated, 


page 675, as follows: 


"The question for determination is whether there was 
substantial evidence from which the jury might have 
found beyond a reasonable doubt that defendant aided 
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and abetted in the commission of the crime charged. 

To be an aider and abetter it must appear that one 

so far participates in the commission of the crime 
charged as to be present, actually or constructively, 
for the purpose of assisting therein. Thus, one who 
gives aid and comfort, or who commands, advises, in- 
stigates or encourages another to commit 2 crime may 
be said to be en aider and abetter. Generally speak- 
ing, to find one guilty as a principal on the ground 
that he was an aider and abetter, it mst be proven 
that he shared in the criminal intent of the princi- 
pal and there mst be a community of unlawful purpose 
at the time the act is committed. As the term ‘aid- 
ing and abetting' implies, it assumes some participa- 
tion in the criminal act in furtherance of the common 
design, either before or at the time the criminal act 
is committed, It implies some conduct of an affirm- 
ative nature and mere negative acquiescence is not 
sufficient. Morei v. United States, 6 Cir., 127 F.2d 
827; United States v. Dellaro, 2 Cir., 99 F.2d 781. 

In fact, it has been held that the mere fact that one 
is present at the scene of a crime, even though he 

may be in sympathy with the person committing it, 

will not render him an aider and abetter. The rule 

is stated in the article on Criminal Law, 22 C.J.S. 

§ 88 b(3), page 160, as follows: ‘The mere fact that 
one present at the scene of a crime may be in sympathy 
with the person committing the same or may approve of | 
his act will not render the former an aider or abettor. 
So, also, the mere fact that one present may negatively 
consent to the commission of the felony will not render 
him ao principal in the second degree, and instructions 
using the word "consent" have frequently been held 
erroneous.' " (Emphasis added.) 


This Court quoted the above with approval in a dissenting opin- 
ion by Judge Washington in Allen v. Unit tes, 103 U.S. App. D.C., 
184, 257 F.2d 188, wherein Judge Washington was of the opinion that fact—- 


ual proof was lacking sufficient to support the conviction of the appell- 


ant therein within the ambit of the legal requisites for aiding and abet- 


ting, which legal requisites remain unchallenged as the lew of this 


jurisdiction. 
These and other decisions clearly hold that the following three 
conditions mst exist to make one guilty as a principal in aiding and 


abetting. 
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First, it mst be shown that he joined with the actual perpe- 
trator of the crime in an unlawful venture in which they shared in a 


community of unlawful purpose. 


Second, it mst be shown that he shared in the actual perpe- 


trator's criminal intent. 

Third, it mst be shown that he performed some act of an 
affirmative nature to further the common purpose. | 

Each of the foregoing conditions must co-exist, and unless all 
do co-exist, guilt as an aider and abettor does not lie. To illustrate 
the significance of the foregoing it is pointed out as follows: 

"To be present at a crime is not evidence of guilt as an aider 
or abettor." Hicks v. United States, 150 U.S. 442; United Stetes v. 
Williens, 341 U.S. 58. In addition to being present, what more did 
appellant do for which he might be guilty ss an aider or abettor of Davis? 
He either tussled with, or held Jenkins at some indefinite time in rela- 
tion to the two (2) shots fired at Jenkins and likewise during Davis! 
rampage shouted, "Hold it." It is submitted that these limited actions 
of appellant do not legally support his conviction as an aider or abettor 
to manslaughter. 

To be guilty, appellant hed to commit some act or to partici- 
pate in some manner in Jenkins' death under circumstances which would 
constitute in toto the three conditions set forth above. If any condi- 
tion was not proved by the Government beyond a reasonable doubt, or if 
its proof was not more consistent with guilt than with innocence, then 
appellant was entitled to his acquittal upon his counsel's motion for 


the same. Cooper v. United States, 9% U.S. App. D.C., 18, 218 F.2d 41. 
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AS AN AIDER AND ABETTOR OF DAVIS, APPELLANT WAS OBLIGED 
TO BE PROVEN TO HAVE SHARED IN DAVIS' CRIMINAL INTENT 
AND THAT HE WISHED FOR AND HAD A PURPOSEFUL ATTITUDE TO- 


WARD THE RESULT (JENKINS' DEATH) ATTAINED BY DAVIS' ACTIONS. 


The evidence again, without repeating it, falls far short of 
this test. It mst appear therefrom either that at the time of actual 


commission or prior thereto both the perpetrator and the alleged aider 


had a common design and shered in the criminal intent to bring it about. 
Johnson v. Upited States, and Allen v. United States, supra. Common 
design alone would not suffice, J tates v. Geare, 54 App. D.C., 
293, Fed. 997, so even though appellant might have been in sympathy with 
Davis or have approved his actions under the circumstances, more was 
necessary to make him an aider or abettor, and that additional necessity 
was the actual sharing of Davis' criminal intent in the accomplishment 
of a mtually acceptable objective, namely, the death of Jenkins. 

As to any proof of sharing of criminal intent, the same is 
wholly lacking. The clearly proven criminal intent of Davis, the perpe- 
trator, is shown in his confrontation of Jenkins with his statement to 
him that he was about to kill him regardless of whether or not he, 
Jenkins, had robbed appellant, and his Placing of that threat into in- 
mediate action by pulling out a gun not previously known by appellant 
to have been in Davis' possession and using it to mrder Jenkins. Un- 
questionably Davis! action was at the least second degree murder for 
which this appellant. was formerly convicted as an aider or abetter. 

This was unquestionably second degree murder because it was abundantly 
clear that it was a killing with malice aforethought. Accordingly, to 
aid and abet the perpetrator, Davis, it was necessary under the cases 


cited herein that appellant share in the criminal intent of the perpe- 
trator, which was thus to kill Jenkins with malice aforethought. 

The "community purpose" averred to above had to be Jenkins! 
death,which purpose appellant has asserted wes not proven, and the 
"criminal intent" to be shared wes the malice which infested Davis. 

The only evidence of malice aforethought adduced by the 
Government would be the circumstance that Davis came to the scene with 
a& gun and his sudden outburst that he was going to kill Jenkins. No 
evidence of any knowledge of Davis! gun prior to its use was attrib- 
uted to the appellant, and as soon as a purposeful criminal intent to 
use it was apparent, appellant endeavored to stop its oa-by saying 
"Hold it," and in tussling with the two (2) principals, Davis and 
Jenkins. All of this, it is submitted, is inconsistent with guilt. 

Furthermore, it is submitted now thet the conviction of 
appellant for manslaughter can not stand if the premise "sharing crin- 
inal intent" means anything. Manslaughter, a common law offense not 
covered by statute in this jurisdiction, is described and defined as 


the unlawful killing of a human being without malice. Herein there 


can be no doubt from the evidence but that Davis acted with malice. 


The verdict of the jury herein has now by lew finally determined that 
appellant being guilty of manslaughter, without malice, aided and 
abetted Davis in slaying Jenkins under circumstances in which it can 
not conceivably be said that Davis was not actuated by malice. It is 
therefore submitted that in a case such es this where the evidence is 
crystal clear that the principal was guilty of a crime of malice, an 
aider or abettor mst be either guilty of a like crine or ast guilty 
at all since obviously there can be no sharing of the criminal 


malicious intent if the perpetrator 
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is shown to have acted with malice and the aider is convicted of an 


offense devoid of malice. 

That Davis was motivated by malice is clear from Liggins v. 
United States, 54 App. D.C., 302, 297 Fed. 881, and McAfee v. United 
States, 70 U.S. App. D.C., 142, 105 F.2d 21. That appellent was not 
stands established by the verdict of the jury herein. 

Admittedly, two or more persons can by active, physical par- 
ticipation be guilty of separate crimes in causing the death of 
another dependent upon their individual motives and intents, when the 
concurring physical acts of such persons each contribute to the death. 
Such a case would be, for example, the beating of a decedent by two or 
more persons causing death. In this case, however, only the gunshot 
caused decedent's death, and as to its infliction, the jury has said 
appellant acted without malice and is thereby guilty of manslaughter. 

The question presented is provocative under the circum 
stances. The jury has convicted appellant as a principal to a crime 
under our accessory statute. As a general rule, being an aider or 
abettor, his guilt is measured by the intent of the one actually com- 
mitting the offense. "*#* the guilt of one aiding the doer of the 
act is measured by the intent of the one actually committing the 
offense." 26 Am, Jur. 197. Appellant's guilt thus measured, is par- 
ticipation with Davis in the commission of a manslaughter, as an aider 
or abettor. 

But, because manslaughter is defined as absenting premedi- 
tation and malice, the rule seems to be that one can not be guilty as 


an aider or abettor to a manslaughter charge of the type herein. 


26 Am. Jur. 199, 14 Am, Jur. 835, even aside from the fact that a 
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malicious criminal intent in Davis was shown which differs from the lack 
thereof present in manslaughter. 

In any event, and upon the well-reasoned decisions hereinbefore 
referred to, it must be apparent now that no basis whatever exists for 


holding that appellant and Davis shared any common criminal intent. 


ACTIVE PARTICIPATION IN THE SHOOTING 
ITSELF WAS A PREREQUISITE TO ESTABLISHING 
APPELLANT'S GUILT AND NONE WAS SHOWN. 

Without again repeating all of the foregoing details and legal 
positions interrelated, it was established beyond any Gunehie whatever 
herein that no criminal motive, commmnity of purpose or common objective 
prompted any action in which this appellent participated at the scene of 
decedent's shooting. All of his actions thereat were spontaneous and 
entirely consistent with his innocence, even to the extent. of his 


exclaimed "Hold it." 


When the Government concluded its case, appellant's counsel 


moved for a judgment of acquittal raising the points referred to in this 
section of appellant's brief (J.A. 60 to 68). The motion was denied and 
appellant contends that it should have been granted. Subsequent to the 
Zury's verdict herein, appellant again timely moved for a judgment of 


acquittal, or alternatively for a new trial, which was likewise denied. 


THE GOVERNMENT FAILED UTTERLY TO ESTABLISH ANY 
CONCERTED OR COMMUNITY PURPOSE TO KILL JENKINS. 

What led up to Jenkins being killed? Earlier in the day appel- 
lant had been robbed and assaulted at 7th and O Streets. Thereafter, he 
went to the house of his employer, the ultimate killer. Appellant 
appeared to be crying at that time. After going into the house he came 
out, followed by his employer, and was heard to have said to his employer 
that he knew the man who had robbed him up at 7th and P, and further that 
"You go up there and I show you the man who have took my money." (J.A. 19 
to 31.) No further purpose for going to 7th and P Streets appears any- 
where in the record insofar as the Government's case is concerned, and 
there appeared nothing therein of any knowledge on anyone's part prior to 
the sudden shooting that Davis even had a gun upon his person. 

Upon arriving at 7th and P Streets, Davis and appellant con- 
fronted the decedent and others and Jenkins was accused of having taken 
appellant's money. Jenkins denied this, and without further ado, Davis 
stated that, "Well, if you didn't take it, I am going to kill you any- 
wey," end fired a shot. Jenkins started fighting with Davis and appel- 
lant got into a tussle in which all three participated. 

However, appellant said "Hold it," at about this time. 

All of this happened extremely fast as is evidenced from all 
of the testimony including that of two police officers who were just 
across the street when it started and had barely reached the scene when 
it was concluded, 


From all logic and reason we thus have here a total failure 


of proof of any joinder between the appellant and the actual perpetrator 
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of the crime in any commmnity of unlewful purpose. The community of 
purpose, if there be one at all, was to go tc 7th and P Streets, where 
appellant would identify to his employer e person who had: just shortly 
before robbed appellant. No evidence of any unlewful purpose wes 
adduced nor was any other intent or purpose established in thus going 
to 7th and P Streets. : 

Once there, and without werning, Devis, the killer, stated to 
the decedent that he was going to kill him, whereupon he whipped out a 
gun and fired. Presumably this shot did not kill Jenkins for Jenkins 
lunged at Davis whereupon appellent endeavored to intercede physically 
by tussling with Jenkins and by shouting, "Hold it." ; 

This is not evidence more consistent with guilt than with 
innocence, nor does it establish any concert of action. Rather, it 
negates guilt an any concert of ection and should have been so viewed 
by the Court. Williams v. Upited States, supra. : 

Perhaps even more clearly it, when considered certainly with 
the presumption of appellant's innocence until proven guilty, should 
have weighed heavily with the Court in determining on appellant's 
motion whether or nct he "in some sort essociated himself with the ven- 
ture," to or so participate therein, "as in something he wishes to 
bring about." United States v. Peoni, supra, & Nissen v. United 
States, 336 U.S. 619. Indeed, appellant's very actions would seem 
under the expressions of this Court in Cooper v. United States, supra, 
and Curley v. United States, 81 U.S. App. D.C., 389, 160 F.2d 229, to 


have demanded withdrawal of the case from the jury and entry of a judg- 


ment of acquittal. 


THE COURT ERRED IN DENYING APPELLANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL RESULTING FROM APPELLANT'S 
TRIAL UNDER AN INDICTMENT FOR A CRIME GREATER THAN 

ANY FOR WHICH HE MIGHT LAWFULLY BE FOUND GUILTY, 

As is already evident from the record herein appellant was 
earlier tried before a jury upon an indictment cherging him with the 
first degree mrder of Fred L. Jenkins. He was found guilty upon such 
trial of second degree mrder. As a result of such second degree ver- 
dict, appellant could under no circumstances again be tried for first 
degree murder. Green v. United States, 355 U.S. 18%. 

The indictment returned in this case by the Grand Jury against 
appellant, No. 999-59, was a one count indictment, charging appellant, 
alone, with first degree mrder. It did not charge him with aiding or 
abetting and no further indictments were returned against him (J.A. 1)s 

This indictment is under a specific Code section, namely, 
Section 22-2401, first degree mrder. 


Second degree murder is likewise under a specific Code sec- 


tion, namely, Section 22-2403. 
Aiding and abetting is also under a specific Code section, 
Section 22-105. | 
Mansleughter is not defined by the Code of the District of 
Columbia, although the penalty to be imposed upon one guilty of man- 
slaughter is fixed. ; 

When appellant was previously convicted of second degree 
murder, admittedly a lesser offense included in the first degree mur- 
der indictment under which he was tried, he was thereupon by operation 
of law rendered not guilty of first degree murder, and as the Supreme 


Court held in Green v. United States, supra, the result was the same 
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as if the jury had said, "We find the defendant not guilty of murder in 
the first degree but guilty of murder in the second degree." 

The Supreme Court held that Green's jeopardy re first degree 
murder came to an end when he was found guilty of second degree murder 
and that he was thenceforth not subject to be further tried for that 
‘offense. In the Green case the defendant was obvicusly relying upon 
double jeopardy having been retried for first degree imal after having 
a conviction for second degree mrder reversed upon appeal. 

In the instant case when appellant was originally convicted 
of second degree murder under the indictment charging him with first 
degree murder, he appealed, and this Court in McDonald v. United States, 
28, F.2d 232, reversed and remanded. No directive limiting the retrial 
to second degree mrder (or less) appears, nor does it sopsae thet any 
order so limiting the retrial was ever sought or procured. 

In Fielding v. United States, 251 F.2d 878, upon reversal of 
@ second degree conviction under a first degree indictment, this Court 
specifically stated in its opinion thet, "If a new trial is held, of 
course, it will be limited to second degree murder or lesser degrees of 
homicide." Assumedly the lower court thereafter proceeded to establish 
a proper course to proceed pursuant to this Court's directive. 

A somewhat analagous situation appeared in the two (2) 
Edmonds cases. Edmonds v. United States, 104 U.S. App. D.C., 144, 260 
F.2a 474, and 273 F.2d 108. After a reversal by this Court of a second 
degree murder conviction upon a first degree murder indictment it 
appears in the subsequent appeal opinion that "The District Court on 


November 10, 1958, ordered Edmonds to be retried for second degree mr- 


der under the first degree count." Upon a second appeal it was urged 
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that the retrial for any offense included in the first degree count be- 
came double jeopardy and thus invalid which this Court rejected appar- 
ently upon the basis of the above-referred to order of the District 
Court, for in Judge (now Chief Judge) Wilbur K. Miller's opinion it is 
stated, "In the present case, on remand efter reversal, Edmonds was 
ordered to stand trial for second degree mrder, as we have said. He 
was tried for that offense only. In these circumstances, we reject the 
argument that he has been subjected to double jeopardy." 

Admittedly, under the protection of a maximum charge of 
second degree murder this appellant could not claim double jeopardy, 
since waiver of such plea is the quid pro quo implied in a convicted 
person's right to appeal. This safeguard, after the Green case, found 
its way into this Court's opinion in Fielding v. United States, supra, 
and into the District Court sufficiently to merit comment in Edmonds 
v. United States, supra. But in the retrial of this appellant, with- 
out any new indictment, which seems in some jurisdictions to be recog=— 
nized as a proper procedure (limited , of course, to no greater offense 


than that for which initially convicted), ner by any procedural pro- 


cesses whatever, this appellant was retried upon an unmodified, unre- 


stricted first degree mrder indictment. 

The issue herein raised is the procedural propriety of re- 
trial of appellant upon the original indictment without some explan- 
atory record limiting the offense for which he might be found guilty. 
As is well known, it is usual and customary for a jury to be provided 
with a copy of the indictment. However, in this instance they were 


not, and the record discloses the following occurrences. 
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Upon appellant's motion for judgment of acquittal out of hear- 


ing of the jury, the following transpired: 


"THE COURT: By the way, what is charged in. the 
indictment now? 


"MR. MULLIN: The indictment charges— 


"THE COURT: I noticed that Mr. McLaughlin refer- 
red to a killing with malice aforethought. The in- 
dictment before the Court charges deliberate and 
premeditated malice. In other words, we have on the 
record a first degree indictment. 


"What do you propose to do if this case goes to 
the jury about furnishing them with a copy of the in- 
aictment? 


"MR, MULLIN: Well, Your Honor, it seems to me 
that under these circumstances, they ought not to be 
furnished with a copy of the indictment. 


"The situation, as you know, is, the man was 
charged with first degree murder, charging that he 
did kill Fred Jenkins by shooting him with a gun. 
The man was tried before, as you know. A verdict of 
second degree murder was brought in by the jury. 


"As we understand the Green case, he cannot, 
after reversal and remand for e new trial, be con- 
victed of first degree mrder, he having been tried 
on that before. 


"THE COURT: So he is being charged under an 
indictment which has never been returned by a ia 
jury, is that correct? 


YR. MULLIN: I think so, yes, Your Honor. | 


"Your Honor is suggesting thet this is an ap- 
propriate time to move for dismissal on the indict- 
ment on that ground and we so move at this time. 


"THe COURT: The Court will deny the motion. As 
I read the Green case — and I am sure you read it 
the same way -- the Court merely rules that a defend- 
ant may not be tried for an offense upon which he has 
been acquitted by the jury. 


"I assume that the validity of thistrial rests 
upon the doctrine of a lesser included offense. 
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"I believe it would be well, however, as you 

have, to have your motion a matter of record, in 

order that there can be some clerification on this 

point if it is necessary from the Court of Appeals. 

I think the record now protects you." 

When the jury was instructed they were told by the Court, "This 
defendant comes before you indicted for the offense of second degree mr- 
der. It is charged that on or about July 11, 1959, within the District 
of Columbia, this defendant, Ernest McDonald, with malice aforethought 
murdered Fred L. Jenkins by means of shooting him with a pistol." 

The foregoing was not a correct statement. The defendant did 
not come before the jury indicted for second degree mrder but upon an 
indictment of first degree murder, charged with "purposely and with 
deliberate and premeditated malice" mrdering Fred L. jetiins; not that 
he "with malice aforethought murdered Fred L. Jenkins," Ae stated to the 
jury by the Court. 

Any argument that the appellant was not prejudiced by such 
editing of the indictment and charge as wes provided by the Court mst 
be rejected. When one's liberty is at stake as was and is this appel- 
lant's, his judges (the jury) are entitled to know all that has law- 
fully gone before. 

Conceivably the jury which found this eppellant guilty of 
manslaughter might have found him again guilty of second degree murder 


had they known that in truth and in fact he had been originally indicted 


for first degree murder, but that by lew they were limited to nc more 


than a second degree finding. 
By the same token, knowing that he had been so indicted but 


had erroneously once been found guilty of second degree murder, the 


a 


maximum offense which they were authorized to convict him of herein, they 
might well have found him not guilty, for after all a petit jury, con- 
sciously or unconsciously, mst consider the action purportedly taken by 
the grand jury which in this case they were advised was to indict appel- 
lant for second degree murder in the killing of Jenkins with malice afore- 
thought. It was not beyond possibility that the jury in this case under 
their instructions could have found the appellant "guilty as charged" or 
"guilty as indicted", which would certainly have Pinpointed the question 
now raised. The Court in its instruction characterized "guilty as in- 
dicted" as one of the five verdicts which the jury might return. 
Appellant submits to this Court that an appropriate challenge 
was timely made to the proceedings to which he was subjected and at a 
minimum the Court should have declared a mistrial until the record was 


corrected. 


CONCLUS TON 


For the reasons herein stated the judgment of conviction of 
appellant herein for manslaughter should be reversed. Since appellant's 
conviction is premised solely upon his alleged activities as an aider or 
abettor, rather than the actual perpetrator of the gris, the evidence 
upon which he has been convicted warrants an outright reversal rather 
than a reversal and remand. This conclusion must logically follow the 
premise that to be guilty as an aider and abettor, one must have crin- 


inal intent of the grade and stature of the perpetrator. Herein no such 


proof was established by any acceptable means. 


ee 


Alternatively, of course, this appellant should at the least 
be entitled to a new trial because of the total lack of a sufficient 
charge whereunder the jury could have returned a weraaot of "net guilty 
by reason of mental defect" as distinguished from the flet "not guilty" 
verdict included in the twice repeated five verdicts which it might 


return. 


Respectfully submitted, 


Attorney Appointed by This Court For 
Appellant. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 


1. (a) Was the evidence sufficient to support the jury’s 
verdict of guilty of manslaughter where it shows that (i) 
the deceased had robbed appellant prior to the killing, (ii) 
appellant importuned one Davis and took him to the man 
who had robbed him, (iii) appellant and Davis confronted 
the deceased, (iv) when the deceased denied he had robbed 
appellant, Davis stated he would kill him anyway, and (v) 
appellant held the deceased while Davis shot him? 


(b) Ina jurisdiction having a principal-accessory statute 
such as 22 D.C.C. 105, can a jury properly bring in a man- 
slaughter verdict against an accessory being charged as a 
principal? 


2. (a) In the light of the second Edmonds decision did 
the trial court err in denying appellant’s untimely motion 
to dismiss the indictment, made on the ground that an 
original first degree murder indictment could not be used 
as a basis to retry a defendant where the highest sustainable 
verdict, as a matter of law, would be guilty in the second 
degree? 


(b) Was it an abuse of its discretion for the trial court 
to exclude the first degree charge from the jury’s considera- 
tion where said jury could not, as a matter of law, return 
a verdict of guilty of murder in the first degree? 


3. Where the record plainly shows that the trial court 
had instructed the jurors that they could return a verdict 
of not guilty because of insanity, does appellant err by 
contending otherwise? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,304 


Eenest McDonaxp, Appellant, 
v. 


Ustrep Srates or America, Appellee 


APPEAL FEOM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


On August 24, 1959, an indictment charging appellant 
with murder in the first degree (22 D.C.C. 2401) was 
filed in the District Court (J.A. 1). On August 28, 1959, 
appellant entered a plea of not guilty at his arraignment 
(tbid.). Trial by jury commenced on March 14, 1960; 
thereafter, a verdict of guilty of murder in the second 
degree was returned, and the court imposed sentence of 
six to twenty years’ imprisonment. On appeal this con- 


1 During the interim, appellant, upon order of the District Court had been 
committed to St, Elizabeths Hospital for examination; in February, 1960, he 
was certified ‘‘mentally competent to understand the proceedings against him 
and to properly assist in his own defense.’’ (Filed Feb. 29, 1960). 
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viction was reversed, McDonald v. United States, 284 F. 2d 
232, because omissions in the charge to the jury were 
deemed to constitute ‘‘plain error’’ necessitating that the 
case be ‘“‘remanded for a new trial’? (284 F. 2d at 233). 

On January 30, 1961, appellant was again tried under 
the same indictment, with a jury once more finding him 
guilty, this time of manslaughter (J.A. 139). Appellant 
was sentenced on March 17, 1961, to a term of imprisonment 
of from five to fifteen years (J.A. 140). From this con- 
viction he appeals (J.A. 141). 

Based upon all the evidence adduced at trial, it is undis- 
puted that the following incident took place: On the eve- 
ning of July 11, 1959, one Charles Davis, accompanied by 
appellant, shot and killed one Fred L. Jenkins in front of 
the American Grill on the northwest corner of Seventh 
and P Streets, Northwest, in the District of Columbia. It 
is also undisputed that Jenkins was killed by one of three 
shots fired from Charles Davis’ gun (J.A. 50, 51-52). Two 
police officers, Silas C. Vaughn and Oren B. Boyd, were 
standing on the southwest corner at the time of the killing. 
As they crossed the street, Davis pointed his gun at Officer 
Boyd, and (according to Vaughn) appellant ‘‘also rushed 
at Officer Boyd with his hand in his pocket, as if he might 
have had a weapon’’ (J.A. 35). The officers fired three 
shots, killing Davis and wounding appellant. 


The Case for the Government 


The theory of the prosecution was that appellant was 
liable as a principal, for aiding and abetting Davis in the 
killing of Jenkins (22 D.C.C. 105). Testimony of the 
government’s witnesses supported this theory in the follow- 
ing manner: Walter Giles testified that at sundown of 
the day in question, he was sitting on the steps of the 
house where both he and Davis lived. He stated that 
appellant approached the house at that time, and after 
determining from Giles that Davis was at home, went in 
(J.A. 21-22). Appellant acknowledged that such was the 
case (J.A. 78). Giles stated that appellant ‘‘looked like 
he had been crying, or something like that’? (J.A. 22). 
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Giles further testified that, when both appellant and Davis 
emerged from the house, he ‘‘heard McDonald told Mr. 
Davis that he knowed the man done rob him, and took 
some money from him up at Seventh and P, and told Mr. 
Davis, and said: You go up there with me and I show 
you the man who have took my money.’’ (zbzd.) In his 
brief, appellant now concedes that such a conversation 
took place (appellant’s brief, p. 26).? 

Isiah Hollins testified that he had met Fred Jenkins (the 
deceased) at the American Grill at ‘‘about seven or seven- 
thirty’’ (J.A. 14). Three witnesses, Hollins, Robert Hen- 
derson Johnson and George Howard Jenkins (the de- 
ceased’s brother) were present at what next transpired. 
As Hollins and Fred Jenkins started to leave the restau- 
rant, on their way out (according to Hollins) they ‘‘met 
two fellows in the door’’ (J.A. 16; see also Jobnson’s 
testimony, J.A. 4). Both Robert Johnson and George 
Jenkins observed that Davis and appellant had been 
‘standing at the right of the door’? as Fred Jenkins 
emerged from the restaurant (J.A. 4; J.A. 53). 

Hollins stated that either appellant or Davis (he couldn’t 
tell which) singled out Fred Jenkins and said ‘‘This 
fellow robbed me about ten or fifteen minutes ago’’ (J.A. 
16). Robert Johnson testified that ‘‘Jenkins told the 
fellow that he hadn’t taken his money, that he hadn’t even 
been out of the place. So the other fellow said he had 
taken it.”? He stated that Davis then said ‘‘Well, if you 
didn’t take it, I am going to kill you anyway.’’ (J.A. 4-5.) 
Appellant concedes that Davis made such a declaration 
(Br. p. 26). Johnson further testified that as Davis began 
shooting at Jenkins, appellant ‘‘grabbed Jenkins * * ° 
{w]ith his arms around the shoulders or neck.’’ ‘‘Well, 
the three of them tussled around the building * ° * to the 
side, P Street side. So another—the pistol fired again 
while they was around there. So the other fellow was 
holding Jenkins—told [Davis] to hold it.’’ ‘Just as he 
said, hold it, he and Jenkins spin around, see, and the 


2 Hereinafter referred to as ‘‘Br.’’. 
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fellow fired again.’’ (J.A. 5-6.) Both Hollins and George 
Jenkins corroborated Johnson’s account of the shooting 
(J.A. 16-17; J.A. 54-55). Because of the excitement and 
confusion, however, these two witnesses could not dis- 
tinguish between what Davis did and what appellant did. 

Officers Vaughn and Boyd were standing on the southwest 
corner of Seventh and P Streets, waiting for the light to 
change when the shooting occurred. Officer Vaughn testi- 
fied that he observed appellant, Davis and Jenkins in an 
altercation. He saw appellant holding Jenkins around the 
shoulders before and as Davis fired two shots at him. (J.A. 
34-35). Officer Boyd had not observed the altercation until 
he heard the shots fired by Davis (J.A. 46). At that point, 
he too witnessed appellant holding Jenkins by the shoulders 
(tbid.). 

Another witness from across the street confirmed that 
appellant was an active participant in the altercation: 
Minor Lewis observed three men ‘‘tussling”’ prior to hear- 
ing the shots Davis fired (J.A. 30-31). Finally, appellant 
concedes that he ‘‘got into a tussle in which all three 


participated’? (Br. p. 26). 


The Case for the Defense 


Appellant took the stand in his own behalf. He testified 
that he had been robbed at Seventh and O Streets, North- 
west by three men (J.A. 76), and that Davis was in the 
process of driving him to Freedman’s Hospital when they 
turned onto P Street and he spotted Hollins and Jenkins, 
who he claimed had robbed him earlier in the day. (J.A. 
79.) He denied at trial all complicity in the ensuing 
scuffle, and stated that Davis had done all the talking while 
he just ‘‘stood there.’? (J.A. 102.) He claimed also that 
he had never put a hand on Jenkins (J.A. 103, 106). He 
testified that although he had thought that these were 
the men who had badly beaten him earlier in the day, he 
had had no intention of doing them bodily harm, nor had 
he been frightened that they might gang up on him again 
(J.A, 99). He further testified that he thought all Davis 
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might do was ‘‘talk to them and tell them to give me my 
money back.’’ (tbid.) 

A clinical psychologist testified that appellant had an 
LQ. of 68 and a mental development of a child between 
10 and 11 (J.A. 107-111). A staff psychiatrist at St. 
Elizabeths, Dr. James L. Read, testified that in his opinion, 
appellant was suffering from a ‘‘mental deficiency, mild.’’ 
(J.A. 120.) He agreed, however, with a staff report of Dr. 
Overholser filed in this case, which states that ‘‘We find 
no evidence to indicate the crime was the product of mental 
deficiency’’. (ibid.) He testified that his diagnosis of 
mental deficiency was based ‘‘Primarily [upon] the psycho- 
logical testing in conjunction with his past history and my 
impression of his current mental status.’? (J.A. 121.) 


Defense counsel moved for a judgment of acquittal at the 
end of the government’s case (J.A. 58), and again after 
submitting the evidence for the defense (J.A. 139). Both 
times the motion was denied (J.A. 68; 139). Counsel for 
the defense also moved at the close of the government’s 
case to dismiss the indictment, on the ground that the 
defendant was being charged under the original first degree 
murder indictment, whereas, by operation of law, he could 
be convicted of no greater offense on this retrial than 
second degree murder. This latter motion was predicated 
upon the Supreme Court’s decision in Green v. United 
States, 355 U.S. 184 (1957), which held that where a 
defendant had once been tried for first degree murder and 
found guilty only of second degree murder, a subsequent 
retrial for first degree murder after a reversal of the 
second degree conviction violated the constitutional pro- 
hibition against double jeopardy. This motion was also 
denied (J.A. 59). 
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STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 105 (1951 ed.) 
provides: 


Persons advising, inciting, or conniving at criminal 
offense to be charged as principals.—In prosecutions 
for any criminal offense all persons advising, inciting, 
or conniving at the offense, or aiding or abetting the 
principal offender, shall be charged as principals and 
not as accessories, the intent of this section being that 
as to all accessories before the fact the law heretofore 
applicable in cases of misdemeanor only shall apply 
to all crimes, whatever the punishment may be. 


Title 22, District of Columbia Code, Section 2401 (1951 ed.) 
provides: 


Murder in the first degree—Purposeful killing— 
Killing while perpetrating certain crimes.—Whoever, 
being of sound memory and discretion, kills another 
purposely, either of deliberate and premeditated mal- 
ice or by means of poison, or in perpetrating or 
attempting to perpetrate any offense punishable by 


imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 
or 22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to per- 
petrate any housebreaking while armed with or using 
a dangerous weapon, is guilty of murder in the first 
degree. 


Title 22, District of Columbia Code, Section 2403 (1951 ed.) 
provides: 


Murder in second degree—Whoever with malice 
aforethought, except as provided in sections 22-2401, 
pias kills another, is guilty of murder in the second 

legree. 


Title 28, United States Code, Section 2106 (1958 ed.) 
provides: 


Determination—The Supreme Court or any other 
court of appellate jurisdiction may affirm, modify, 
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vacate, set aside or reverse any judgment, decree, or 
order of a court lawfully brought before it for review, 
and may remand the cause and direct the entry of such 
appropriate judgment, decree, or order, or require 
such further proceedings to be had as may be just under 
the circumstances. 


SUMMARY OF ARGUMENT 


The record in the case at bar, read in the light most 
favorable to the government, reveals that a concert of 
action existed between appellant and Davis, the actual 
perpetrator, and that appellant aided and abetted Davis, 
within the meaning of 22 D.C.C. 105, in the killing of Fred 
Jenkins. The combined testimony of six government wit- 
nesses (as well as concessions made by appellant upon this 
appeal) clearly supports the verdict of manslaughter. 
There is an abundance of judicial authority to support the 
proposition that a jury can return a verdict of manslaughter 
against an accessory in a jurisdiction having a principal- 
accessory statute. 

Appellant’s motion to dismiss the indictment, first 
made at the close of the Government’s case, was late. No 
effort was made to excuse this lateness. The second 
Edmonds decision (Edmonds v. United States, 106 U.S. 
App. D.C. 373, 273 F. 2d 108 (1959) ) emphatically rejected 
the contention that a prior reversal of a second degree 
conviction precluded further prosecution under the original 
first degree indictment for any included offense short of 
first degree murder. Further, appellant fails to show what 
prejudice was occasioned by the trial court’s decision to 
exclude from the jury’s consideration any mention of 
the first degree murder charge. 

The record clearly shows that the jury was, in fact, 
charged that it might return a verdict of ‘‘not guilty because 
of insanity.’’ 


ARGUMENT 
I 
The Trial Court Properly Denied the Motion for Judgment of 
Acquittal; the Evidence is Sufficient to Sustain the Verdict 


of Manslaughter Which May Be Returned as Against a 
Defendant Charged By Statute as a Principal 


Appellant argues that ‘‘it was obvious as a matter of 
law’? that the evidence introduced by the prosecution is 
insufficient to sustain the verdict (Br. p.'6). Appellant 
moved for judgment of acquittal at the close of the govern- 
ment’s case in chief. This was denied after argument of 
counsel. Appellant then introduced evidence in his own 
behalf, renewing his motion at the end of all the evidence 
(see Counterstatement, supra, p. 5). Thus, by submitting 
his own evidence, it is clear that appellant waived the 
motion made at the end of the government’s case (see 
Ladrey v. United States, 81 U.S. App. D.C. 127, 155 F. 2d 
417 (1946), cert. denied, 329 U.S. 723), and the question 
of the sufficiency of the evidence must be judged upon the 
entire record. 

Appellant in the case at bar was tried on the theory that 
he had been “‘advising, inciting or conniving at the offense, 
or aiding or abetting’? Charles Davis, “the principal 
offender”, in killing Fred Jenkins, and by such action, was 
chargeable pursuant to 22 D.C.C. 105 as a principal? As 
this Court has said, all that is required in such a case is 
“to prove facts and circumstances from which it might 
be inferred, with sufficient certainty, that the accessory 
[incited, advised, invited, aided or] abetted the perform- 
ance of the criminal act in such a way as to constitute him 
a principal offender’’ under the statute cited above, Ladrey 
v. United States, id. at 131, 155 F. 2d at 421. 

Despite the wide scope of activities embraced by the 
statute, appellant nevertheless contends that his ‘‘limited 


3 This statute ‘‘obliterates the former distinction between principals and 
accessories before the facts’’, Ladrey v. United States, 81 U.S. App. D.C. 127, 
130, 155 F.2d 417, 420 (1946), cert. denied, 329 U.S. 723. See also Allen v. 
United States, 103 U.S. App. D.C. 184, 185, 257 F.2d 188, 189 (1958). 
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actions’’ in this affair (Br. p. 21) were ‘‘entirely consistent 
with his innocence’’ (Br. p. 25). He does not fully amplify 
these conclusory statements, and seeks thereby to reduce 
his complicity in the killing of Fred Jenkins to the vanish- 
ing point: the record, however, read in the light most 
favorable to the government,‘ reveals the full extent of 
appellant’s embroilment and demonstrates that the court 
below was clearly correct in denying the motion for ac- 
quittal. 


Preliminarily, it should be noted that the jury’s verdict 
of manslaughter does not require evidence of a specific 
intent in order to be sustained, but rather, sufficient evi- 
dence to support the conclusion that appellant aided in the 
unlawful killing of Jenkins, without malice aforethought. 
See United States v. Edmonds, 63 F. Supp. 968, 970 
(D.C.D.C. 1946). 

Evidence that a concert of action existed between appel- 
lant and Davis even prior to their arrival at the scene of 
the crime was reflected by Walter Giles’ testimony. This 
witness stated unequivocally that appellant and Davis 
agreed at Davis’ house that they would proceed, forthwith, 
to the American Grill, where appellant would single out 
‘the man who have took my money.’’ (J.A. 22.) Appel- 
lant concedes that this conversation did take place (Br. 
p. 26). Further, it is undisputed that at this time, appellant 
appeared to be emotionally upset (ibid.). The presence 
of an agreed course of action between this pair is further 
manifested by the testimony of both Robert Johnson and 
George Jenkins, who stated that as Fred Jenkins emerged 
from the restaurant, appellant and Davis ‘‘were standing 
at the right of the door’? (J.A. 4; J.-A. 53), from which 


4It is well-settled that upon a motion for judgment of acquittal, ‘‘the 
judge must assume the truth of the Government’s evidence and give the Gov- 
ernment the benefit of all legitimate inferences to be drawn therefrom.’’ 
Curley v. United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 229, 232 
(1947), cert. denied, 331 U.8. 837. 
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testimony it can be readily inferred that they were waiting 
for him. 

Testimony adduced from five different eyewitnesses to 
what next transpired supports the conclusion that appel- 
lant’s actions thoroughly implicated him in the unlawful 
killing of Jenkins: after appellant had accused Jenkins 
of robbing him, and after Davis had declared his intention 
of killing Jenkins, the combined testimony of Isiah Hollins, 
Robert Johnson, George Jenkins, and Police Officers Vaughn 
and Boyd indicates that appellant grabbed the deceased 
(either before or after the first shot), ‘‘tussled’’ with him 
and held him about the shoulders as Davis fired again and 
again® (J.A. 5-6; 16-17; 54-55; 34-35; 46); indeed, it is 
expressly conceded that ‘‘appellant got into a tussle in 
which all three participated” (Br. p. 26), which admission 
corresponds with the substance of the testimony elicited 
from yet a sixth eyewitness, Minor Lewis (J.-A. 30-31). 


—_——— 


In the face of this wealth of evidence supporting the 
verdict of manslaughter, appellant argues that as a matter 
of law, where the perpetrator acts with premeditation or 
with malicious intent, and the abettor without such malice, 
there can be no common criminal intent (Br. pp. 22-5), and 
that therefore an accessory can never be found guilty of 
manslaughter. Such a contention, we submit, is wholly 
without merit in a jurisdiction where, as here, the distinc- 
tion between accessory and principal has been obliterated 
by statute; in such a jurisdiction, the crime of aiding and 
abetting becomes, in effect, substantive in nature, and is 


SIt is apparently now conceded, on this appeal, that appellant and Davis 
proceeded to Seventh & P Streets for the sole purpose of confronting Jenkins 
(see Br. p. 26). 


6 Appellant erroneously asserts that the third shot from Davis’ gun was 
fired at the Police Officers after Jenkins had slumped to the ground (Br. p. 2). 
There is no evidence in the record to support this assertion; on the contrary, 
at least one witness (Robert Johnson) testified that Davis had fired three 
shots at Jenkins, two of which were fired after appellant began grappling 
with the deceased (J.A. 5-6). 
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independent of the crime of the perpetrator (contingent, 
of course, upon the fact of the commission of the principal 
offense). See, Moore v. Lowe, 116 W.Va. 165, 168-169, 180 
S.E. 1, 2 (1935) ; Johnson v. State, 91 So. 2d 185, 188 (Fla., 
1956) ; People v. Barrett, 261 Ill. 232, 237, 103 N.E. 969, 971 
(1913) ; Perkins, ‘‘Parties To Crime’’, 89 U. Pa. L. Rev. 
581, 618 (1941) ; Wharton’s Criminal Law § 276 (12th Ed.) 
(‘‘Under the old law, the defendant was first convicted, 
and then the accessory was charged with being accessory 
to the offense which the conviction covered. But now 
that instigation is a substantive offense, it must be remem- 
bered that the offense of the instigator is not necessarily 
of the same grade as that of the perpetrator. The insti- 
gator may act in hot blood, in which case he will be guilty 
only of manslaughter while the perpetrator may act coolly, 
and thus be guilty of murder.’’). Consequently, there is 
no anomaly where a jury returns a verdict of manslaughter 
against an accessory in a jurisdiction having a principal 
statute. See cases cited, supra, and see, Wade v. State, 
174 Tenn. 232, 124 S.W. 2d 710 (1939) ; Lewis v. State, 220 
Ark. 914, 251 S.W. 2d 490 (1952). Cf., Commonwealth v. 
Parmer, 364 Pa. 11, 70 A. 2d 296 (1950); People v. Black- 
wood, 35 Cal. App. 2d 728, 96 P. 2d 982 (1939).” 

In short, we submit that, clearly, the foregoing evidence 
was more than sufficient to warrant submission of the case 
to the jury; that the court below correctly denied appel- 
lant’s motion for judgment of acquittal; and finally, that 
since the verdict must be sustained on this appeal if there 
is substantial evidence (once again taking the view most 
favorable to the government) to support it (Sipe v. United 


7 Moreover, we submit that appellant’s contention that the record is ‘‘ wholly 
lacking’’ (Br. p. 22) in establishing a common intent to commit an unlawful 
act is amply rebutted by the evidence adduced; even assuming, arguendo, 
appellant’s assertion that he had not formed an intent to commit an unlawful 
act before the time when he and Davis accosted Jenkins, the testimony elicited 
as to his subsequent actions, referred to in the body of the argument, supra, 
p. 10, is so substantial that there is sufficient basis for the jury to have 
found that he then determined to aid and abet Davis: it is clear that ‘‘[t]he 
intent to kill, or to aid and abet in the commission thereof, may be formed at 
the scene of the crime, even though the accused may have gone there without 
such intention.’? State v. Ochoa, 41 N.M. 589, 601, 72 P.2d 609, 617 (1937). 
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States, 80 U.S. App. D.C. 194, 150 F. 2d 984 (1945), cert. 
denied, 326 U.S. 788 (1946); McGuinn v. United States, 
89 U.S. App. D.C. 197, 191 F. 2d 477 (1951)), appellant’s 
conviction of manslaughter should be upheld. 


rr 


The Trial Court’s Denial of Appellant’s Untimely Motion to 
Dismiss the Indictment Was Clearly Correct in the Light 
of the Second Edmonds Decision. The Trial Court's With- 
drawal of the First Degree Murder Charge From the Jury's 
Consideration Constituted a Proper Exercise of Its Sound 
Judicial Discretion 


Counsel for appellant’s second trial was appointed 45 
days prior to the commencement of trial (Order dated 
December 15, 1960). On the second day of trial, and after 
the government had rested its case, counsel first moved 
for a dismissal of the indictment (J.A. 59). Nowhere is 
it suggested that counsel was unaware that appellant had 
previously been tried under a first degree indictment, 
convicted of second degree murder, that this conviction 
had been reversed and the case remanded for a new trial 
(see Counterstatement, supra, pp. 1-2) under the original 
indictment. In view of these circumstances it is clear 
that appellant’s objection to the indictment (made in reli- 
ance upon Green v. United States, 355 U.S. 184 (1957)— 
but see appellant’s abandonment of this reliance, discussed 
infra, n. 8), which had not been brought to the attention 
of the court below prior to trial was thereby waived 
where no cause was subsequently shown to excuse the late- 
ness of the motion. See Rule 12(2), Fed. R. Crim. P.; 
Soper v. United States, 220 F. 2d 158, 160 (9th Cir. 1955), 
cert. denied, 350 U.S. 828; United States v. Garnes, 156 F. 
Supp. 467, 470-471 (S.D.N-Y. 1957), aff’d 258 F. 2d 530 
(1958), cert. denied 359 U.S. 937 (1959). And see Dunbar 
v. United States, 156 US. 185, 192 (1895). 

But even apart from the lack of timeliness of the objec- 
tion, there is no substance to appellant’s contention that it 
was improper to retry him for second degree murder under 
the original, or as he terms it, ‘‘unmodified, unrestricted”’ 
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(Br. p. 30) first degree indictment; we submit that the de- 
cision in Edmonds v. United States, 106 U.S. App. D.C. 
373, 273 F. 2d 108 (1959), cert. denied, 362 U.S. 977 (1960) 
is dispositive of such contention. This Court there re- 
jected outright the notion that a prior reversal of a second 
degree conviction precluded further prosecution under the 
original first degree indictment for any included offense 
short of first degree murder (106 U.S. App. D.C. at 378- 
379, 273 F. 2d at 113-114). The reasoning in Edmonds is 
clearly supported by the weight of authority, which unan- 
imously holds that pursuant to 28 U.S.C. § 2106, ‘‘the 
Court of Appeals is impowered to order the dismissal of 
an indictment upon reversal, or to order a new trial if it 
sees fit’’, United States v. Reina, 172 F. Supp. 113, 116 
(S.D.N.Y. 1959). See also, e.g., Spriggs v. United States, 
225 F. 2d 865, 868 (9th Cir. 1955), cert. denied, 350 U.S. 
954 (1956) ; United States v. Sherman, 200 F. 2d 880, 883 
(2d Cir. 1952). Thus, as the Ninth Cireuit succinctly 
stated in the Spriggs case: 


The judgment of conviction was reversed. There 
was no direction that the proceeding be dismissed. 
* * * (D]efendant was not acquitted either by the trial 
judge or the jury in the previous case. Instead, the 
jury found sufficient evidence to convince them of his 
guilt beyond a reasonable doubt. He was not dis- 
charged by this Court. A reversal sets aside the 
judgment, but allows the indictment to stand. (225 
F. 2d at 868; Footnotes omitted) 


Farther, we fail to see what procedural impropriety (Br. 
p. 30) was occasioned by the court below not informing the 


8 Apellant concedes that (as this Court observed in Edmonds, id. at 378, 
273 F.2d at 113) the Green case (discussed in Counterstatement, supra, p. 5) 
does not suggest that a defendant cannot be tried again for second degree 
murder where he has secured reversal of a prior second degree conviction (Br. 
p. 30). He apparently attempts to distinguish Edmonds on the ground that 
prior to Edmonds’ second trial, the District Court ordered that he be retried 
for second degree murder under the first degree count (see Br. pp. 29-30). It 
should be noted in this context that the Edmonds order referred to was entered 
as a direct result of counsel’s motion to dismiss the indictment, made twenty 
days prior to trial (see Edmonds Joint Appendix, pp. 2-4, 15). 
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jury that appellant was being tried under a first degree in- 
dictment; if a trial court may, in its discretion, withdraw 
from the jury parts of an indictment not supported by the 
evidence (see e.g., Salinger v. United States, 272 U.S. 542, 
548-549 (1926); United States v. Krepper, 159 F. 2d 958, 
971 (3rd Cir. 1946), cert. denied, 330 U.S. 824 (1947)) it 
would seem to follow, by a parity of reasoning, that the 
trial court may withdraw from the jury a portion of the 
indictment barred from its official consideration by opera- 
tion of law.° 

Appellant is unable to point out just exactly why he con- 
siders the court’s actions improper, nor is he able to refer 
to an instance of actual prejudice caused him by these 
actions.*° Indeed, if anything, informing the jury that a 
prior petit jury had ‘‘found sufficient evidence to convince 
them of his guilt beyond a reasonable doubt” (Spriggs, 
supra) as appellant apparently suggests should have been 
done (see Br. pp. 32-33), would have prejudiced appellant 
beyond all measure of redemption, which fact demonstrates, 
we submit, all the more strongly, the correctness of the 


trial court’s actions in excluding consideration of the first 
degree murder charge from the jury. 


9 It is equally clear that the trial court may, in its discretion, elect not to 
give the jury a copy of the indictment. As the Sixth Circuit has said: ‘‘We 
conceive the approved federal practice to be that neither pleadings nor exhibits 
should go to the jury room unless, in the exercise of his discretion, the trial 
judge finds specific propriety therein’’. Buckly v. United States, 33 F.2d 713, 
717 (6th Cir. 1929). See also, Little v. United States, 73 F.2d 861, 864 (10th 
Cir. 1934) and cases cited therein; Shayne v. United States, 255 F.2d 739, 
743 (9th Cir. 1958), cert. denied, 358 U.S. 823. 


10 While it is conceded that the court’s charge to the jury that it might 
return a verdict of ‘‘guilty as indicted’? would have raised some difficulty 
had such a, verdict been returned, since this never occurred the problem re- 
mains at best in the realm of speculation. Moreover, even had this verdict 
been returned, it would have been a simple matter for the court to have required 
that the jury retire and amend the verdict. See, Rony v. United States, 43 
UB. App. D.C. 533, 536-537 (1915); United States v. Watkens, 3 D.C. (3 
Cranch) 441, 569 (1829). 
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The Record Clearly Shows That the Trial Judge Instructed the 
Jurors That They Might Return a Possible Verdict of Not 
Guilty By Reason of Insanity 

Appellant errs in contending that the trial judge never 
instructed the jurors that they might return a verdict of 

‘‘not guilty by reason of insanity’’, for the record clearly 

shows (J.A. 136-137, quoted at length in appellant’s brief, 

p. 16) that the jury was charged that: 


If you are satisfied beyond a reasonable doubt that 
the defendant did aid and abet the killing but are not 
satisfied beyond a reasonable doubt that the act was 
not a product of a mental defect, then your verdict 
must be not guilty because of insanity. (Emphasis 
added.) 


This instruction was preceded by a lengthy discourse upon 
the subject of the evidence introduced at the trial relating 
to the claimed mental defect, and upon the law of insanity 
in this jurisdiction (J.A. 131-135; 136-137). Concededly, 


the judge did not reiterate this instruction during other 
portions of his charge; however, we submit that in the light 
of the ‘‘axiomatic’’ rule of construction expressed by this 
Court, ‘‘that the charge to the jury must be considered as 
a whole’? (Kinard v. United States, 69 U.S. App. D.C. 322, 
323, 101 F. 2d 246, 247 (1938) ; Askins v. United States, 97 
US. App. D.C. 407, 412, 231 F. 2d 741, 746 (1956), cert. 
denied, 351 U.S. 989), such a lack of repetition cannot be 
seized upon as the basis for a claim of error, especially 
where it is admitted that no objection to the form of the 
charge was made at trial (see Br. p. 16). 


11 Since the only evidence introduced on the question of mental defect was 
the testimony of a psychologist based upon a series of LQ. tests administered 
to appellant, and the testimony of a psychiatrist which admittedly was based 
primarily upon those psychological tests (see Counterstatement, supra, p. 5), 
we submit also that this case may be an appropriate instance for the a fortior’ 
application of the principle enunciated by this Court in Moore v. United States, 
107 U.S. App. D.C. 332, 277 F.2d 684 (1960). In Moore, the trial court had 
refused a requested instruction ‘‘in relation to a possible verdict of not guilty 
by reason of insanity’’, 107 U.S. App. D.C. at 334, 277 F.2d at 686 (quotation 
from dissenting opinion) where the only evidence on this point was that the 
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CONCLUSION 
Wherefore, it is submitted the judgment of the District 
Court be affirmed, 


Davin C. ACHESON, 
United States Attorney. 


Cuanues T. Duncan, 
Arraur J. McLavcHurn, 
Jupax Best, 
Assistant United States Attorneys. 


defendant had an intelligence test score of 69. This Court refused to review 
the actions of the trial judge, and in the process observed that ‘‘there is no 
absolute accuracy and reliability of tests for the measurement of intelligence’’, 
id, at 333-334, 277 F.2d at 686. It is submitted that if evidence of a low 
1.Q. is not sufficient in law to warrant the granting of a request for an in- 
struction of ‘‘not guilty by reason of insanity,’’ then, a fortiori, no error lies 
in the case at bar, where the judge clearly gave such an instruction. 
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BRIEF OF THE AMERICAN PSYCHIATRIC 
ASSOCIATION AMICUS CURIAE ON 
REHEARING EN BANG 


JURISDICTIONAL STATEMENT 


On August 24, 1959 a one count indictment was filed in 
the court below against appellant. He was charged with, 
on July 11, 1959, within the District of Columbia, purpose- 
fully and with deliberate and premeditated malice murder- 
ing Fred L. Jenkins by means of shooting him with a 
pistol (J.A. 1). On August 28, 1959 appellant pleaded 
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not guilty to this charge (J.A. 1). Appellant was ordered 
to St. Elzabeths Hospital for mental examination. 


On February 25, 1960 the hospital authorities reported 
to the court below that appellant was suffering from a 
mental deficiency, yet stated he was mentally competent 
to understand the proceedings against him and to assist 
in his defense. Thereupon he was brought to trial. A 
jury returned a verdict of guilty of murder in the second 
degree. A sentence of from six to twenty years was im- 
posed. On a prior appeal this Honorable Court reversed 
the conviction and remanded the case for a new trial 
because of errors in the lower court’s charge to the jury. 


McDonald v. United States, 109 U.S. App. D.C. 98, 
284 F, 2d 232 (1960). 


On remand appellant was tried a second time in the 
court below by a jury presided over by Judge Tamm. On 
February 1, 1961, the jury returned a verdict of man- 
slaughter (J.A. 139). On February 17, 1961 Judge Tamm 
denied the appellant’s motion for a judgment of acquittal 
or, in the alternative, for a new trial (J.A. 140). 


On March 17, 1961, Judge Tamm sentenced appellant to 
imprisonment for a period of not less than five nor more 
than fifteen years (J.A. 140). 


Appellant’s notice of appeal was filed on March 27, 
1961 (J.A. 141). 


After the present appeal was argued, an Order dated 
March 7, 1962 was issued sua sponte by this Court, setting 
the case for a rehearing en banc but limiting this rehearing 
to the question, ‘‘On the record made in this case, was 
an instruction of insanity or criminal responsibility 
required?”’ 


On May 15, 1962 this Honorable Court granted the 
motion of the American Psychiatric Association for leave 
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to file a Brief Amicus Curiae in this case on or before May 
26, 1962. This Brief is filed pursuant to that Order. 


Jurisdiction is conferred on this Court by Title 28, Sec- 
tion 1291, of the United States Code. 


STATEMENT OF THE INTEREST OF THE AMERICAN 
PSYCHIATRIC ASSOCIATION 


The American Psychiatric Association, founded in 1844, 
is a national membership organization of Doctors of Medi- 
cine who specialize in the diagnosis, treatment and care of 
mental] illnesses. The Association is comprised of twelve 
thousand qualified Doctors of Medicine who specialize as 
psychiatrists. 


This Honorable Court at the time of the previous argu- 
ment of this appeal ordered a rehearing before the entire 
Court, sitting en banc, limited to the following question: 
‘On the record made in this case, was an instruction made 
on the issue of insanity or criminal responsibility 


required ?’’ 


Involved in this question is the problem of whether a 
mentally retarded person may be exonerated from criminal 
responsibility under the principles announced by this 
Court in the case of Durham v. United States, 94 U.S. App. 
228, 214 F. 2d 862 (1954). Whether a mentally retarded 
person should be afforded in a criminal case the pro- 
tection of the principles announced in the Durham case, 
poses a question of great concern to the members of 
the medical profession who specialize as psychiatrists. 
This Association agrees with the conclusion expressed 
in the Brief submitted to this Court in this case by the 
Amicus American Orthopsychiatric Association that mental 
retardation is a mental defect and the American Psychia- 
tric Association can perceive no reason why mental re- 
tardation should be distinguished from other types of 
mental abnormality in deciding whether an individual 
suffers from a mental disease or defect under the prin- 
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ciples announced by this Court in the Durham case. The 
American Psychiatric Association, therefore, supports the 
contentions asserted in the Brief of the American Ortho- 
psychiatric Association, as Amicus Curiae, on rehearing 
en banc in this appeal, that the accused is not criminally 
responsible if his crime is the product of mental illness 
or defect and these terms include mental retardation. 
Mental deficiency or mental retardation is an abnormal 
mental condition, characterized by the retarded intellectual 
function or intellectual function that has demonstrably 
failed. Mental deficiency constitutes a mental defect within 
the meaning of the test for criminal responsibility formu- 
lated by this Court in the Durham case. When a mental 
defect exists, it would be proper to instruct the jury if 
the accused was found to be not guilty by reason of mental 
disease or mental defect, that he would forthwith be com- 
mitted to a mental institution in which he would be con- 
fined until the hospital authorities and the Court were satis- 
fied that he did not suffer from an abnormal mental con- 


dition which would render him dangerous.* 


1In the Brief of the Amicus, the American Orthopsychiatric Association 
on page 9 in the second paragraph, there appears the following statement: 


«Two qualified expert witnesses—a psychiatrist and a psychologist— 
each testified at the trial, on the basis of independent examinations, that 
McDonald suffers from a mental deficiency (J.-A. 110, 118). Both char- 
acterized the mental deficiency as a ‘mental defect’ (J.A. 109, 118).’’ 


The American Psychiatric Association recognizes the clinical psychologist as 
a highly trained person in the special field of psychological examination. 
He can provide important relevant data, such as the results from M.A. and 
1.Q. tests, to the psychiatrist, who has the final responsibility for medical 
diagnosis, but the psychologist, not being a qualified Doctor of Medicine with 
special training in the care and treatment of the mentally ill, in our view 
cannot qualify as a medical expert in the diagnosis, treatment and care of 
the mentally ill. The unique qualifications of the trained psychiatrist qualify 
him as the expert on the medical aspects of diseases of the mind. The 
peychiatrist’s diagnosis of mental illnesses should be based on the synthesis 
of data from several sources. Psychological tests are but a part of the 
problem, and the clinical psychologist administering such tests is not qualified 
to ultimately diagnose a specific mental illness or defect or give expert 
medical testimony as to the existence of a specific mental disease or a specific 
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STATEMENT OF THE CASE 


On August 24, 1959 appellant was indicted for first 
degree murder. He pleaded not guilty. After his return 
from St. Elizabeths Hospital and after the reversal of his 
first conviction, he was tried to a jury in the court below, 
presided over by Judge Tamm, and in that trial the fol- 
lowing evidence was adduced. 


Ernest McDonald was twenty-four years old at the time 
of the alleged crime. He was born and raised in the South. 
(J.A. 72) He did not finish the sixth grade in school 
(J.A. 73). While he attended school, he worked at various 
jobs at a farm and in a saw mill (J.A. 73). When twenty 
years old he was convicted of housebreaking and when 
twenty-three he was convicted of larceny (J.A. 73). Appel- 
lant came to Washington in April of 1959 (J.A. 73). He 
began working as a truck driver for Charles Davis. Davis 
is the person who actually shot and killed Jenkins and in 
connection with this crime the prosecution contended appel- 
lant was an aider and abettor. (J.A. 73) Davis moved 


mental defect. This is the same position with this Association took in the 
Brief which it filed as Amicus Curiae in the case of Jenkins v. United States, 
No. 16,306. Counsel for appellant is in basic agreement with this Associa- 
tion’s position that a psychologist cannot give expert medical testimony in a 
case such as this. Thus, appellant’s counsel in the Memorandum of Appellant, 
filed herein, states( p. 6): 

‘<The appellant submits that since the fields of psychology and psychiatry 

do differ in their dealings with the mentally ill and mentally deficients 

that it would have been improper to have elicited any expert opinion from 

Dr. Mercer as to whether or not the crime with which appellant was 

charged was a ‘product’ of his mental defect.’’ 

‘*As an ‘opinion’ question for answer by an expert, such determination 

of necessity and for clarity must be reserved to the medical profession.’’ 
Counsel for the United States, appellee, also agree with the position of this 
Association concerning this problem. Counsel for the United States in the 
Memorandum for Appellee, filed herein, state (p. 3): 

‘*A psychologist, without a medical degree, was not qualified to give a 

diagnosis of appellant’s condition’? 
and in support of this statement cite the United States Government’s Memo- 
randum filed in the case of Jenkins v. United States, No. 16,306. 
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household effects and collected trash. Davis befriended 
appellant and from time to time loaned him money. Appel- 
lant respected Davis. (J.A. 74-76) 


On July 11, 1959 the undisputed evidence showed that 
appellant earlier that day had been held up, robbed of his 
wages and was beaten over the eyes by three men at the 
corner of 7th and O Streets, N. W. (J.A. 76-77). The in- 
jured appellant ran, weeping, to the home of his employer, 
Davis, and told him of this robbery and beating (J.A. 77- 
78). Davis then took appellant and started to a nearby 
hospital in order to have him treated there. On the way 
appellant sighted two of the men who had robbed him. 
(J.A. 79) One of these men was Jenkins. Appellant told 
Davis these were the men who had robbed him. Davis 
accosted these men and asked them whether they knew 
anything concerning appellant’s money. (J.A. 79) Jenkins 
denied knowledge of the hold-up. Davis threatened to kill 
Jenkins. (J.A. 102) Davis thereupon produced a revolver. 
There was no evidence that appellant knew Davis had a 
revolver. Appellant testified he was three or four feet 
behind Davis at the time and he grabbed Davis around the 
shoulders after he had fired a shot and cried out ‘‘Hold it”” 
but Davis fired again. (J.A. 79-80, 102-103) Appellant 
said he never touched Jenkins (J.A. 103-106). None of 
the facts stated in this paragraph were disputed except that 
prosecution witness Johnson, in describing the scuffle in- 
volving Davis, Jenkins and appellant in a sort of confused 
way, indicated appellant had his arm around Jenkins in- 
stead of Davis. Rather than paraphrase this testimony 
we reproduce it here (J.A. 5-6) : 


Q. All right, and then what happened? A. Then he 
start shooting. 

Q. All right. Now who started the shooting? A. 
The fellow that was named Davis, I think it is. 

Q. All right; and who did he shoot at, do you recall? 
A. He shot Fred. 
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Q. And when he did that, what did you do? A. Well, 
I was just standing there. I was so shocked I wasn’t 
moving. 

Q. Do you recall how many shots this Davis fired? 
A. He fired more than one. 

Q. And while he was firing, what did the other man 
do, if anything? A. He was fighting him. 

Q. Fighting whom? A. Fighting the fellow that 
was doing the shooting, which was Davis. He start 
fighting him. 

Q. Who did? <A. Fred start fighting Davis. 

Q. When you say, ‘‘Fred,’’ you mean Jenkins? A. 
That is right. 

Q. He started to fight Davis? A. That is right, 
after the shot. 

Q. What did this other man do that was with Davis 
if anything? A. He grabbed Jenkins. 

Q. How did he grab Jenkins? A. With his arm 
around the shoulders or neck. 

Q. All right. What did he do if anything after he 
grabbed Jenkins? A. Well, the three of them tussled 
around the building from this end to this (indicating). 
Like this is the front (indicating), tussled around to 
the side, P Street side. So another—the pistol fired 
again while they was around there. So the other fel- 
low was holding Jenkins—told him to hold it. 

Q. Told who? A. I imagine he was talking to Davis. 
That is who he was with, see. Just as he said, hold it, 
he and Jenkins spin around, see, and the fellow fired 
again. 

Q. Now, how did this other man have a hold of 
Jenkins at that time when they were around on P 
Street? A. In a wrestling manner, you know, kind of 
around his neck, like, his shoulder. 

Q. What? A. He had him around this part of his 
body (indicating), upper part of his body. I couldn’t 
tell exactly where he had him. 

Q. At the time this other man had him in that posi- 
tion, how was Jenkins facing Davis? A. Well, I 
couldn’t tell exactly, because they was tussling, see. 
I don’t know whether this fellow was facing him 
toward Davis or trying to stop him. Anyway— 
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Two policemen arrived at the scene shortly after the 
scuffle in which Jenkins was shot. One of the policemen 
shot and killed Davis. Appellant rushed to Davis’ aid and 
was seriously wounded by a shot fired by one of these 
policemen. (J.A. 34-36) 


Dr. Mercer, a psychologist employed at St. Ehizabeths 
Hospital, testified that she gave McDonald a number of 
psychological tests and found McDonald’s Intelligence 
Quotient to be 68 (J.A. 109). She testified the average LQ. 
range is from 90 to 110 (J.A. 111). Under her tests she 
placed him in the lowest 7 per cent of the population. 
Further, she gave him 66 in the performance test, placing 
him in the lowest 2 per cent of the population (J.A. 109- 
111). Dr. Mercer placed his reasoning ability and memory 
in the category of a child of ten or eleven years of age (J.A. 
110-114). She further characterized him as impulsive and 
dependent (J.A. 111). 


Dr. Read, a staff psychiatrist at St. Elizabeths Hospital, 
testified that McDonald’s mental condition was ‘‘mental 
deficiency, mild’? (J.A. 118). He testified he relied in 
arriving at this conclusion in part on the psychological 
test of Dr. Mercer (J.-A. 121). Dr. Read testified that 
McDonald was childish, acted as a person who was ment- 
ally deficient (J.A. 120-121) and had a speech defect (J.A. 
113). Dr. Read was unable to express an opinion of 
whether or not the offense with which McDonald was 
charged was the product of his mental disease (J.A. 120). 


The prosecution produced no evidence of its own to con- 
tradict the results of the tests made by Dr. Mercer and the 
medical mental diagnosis testified to by Dr. Read. 
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STATEMENT OF POINTS 


1. Mental retardation is a mental defect and should not 
be distinguished from other types of mental abnormality 
in deciding whether an individual suffers from a mental 
disease or defect within the meaning of the principles an- 
nounced in Durham v. United States, 94 U.S. App. D.C. 
228, 214 F. 2d 862 (1954). 


2. There being uncontradicted evidence of mental re- 
tardation, the trial court was correct in instructing the 
jurors as it did that they could consider whether or not, 
because of his evidence, that if the jury was satisfied 
beyond a reasonable doubt that appellant aided and abetted 
in the killing, but the jury was not satisfied beyond a rea- 
sonable doubt that the act was not the product of a mental 
defect, then the verdict of the jury must be not guilty be- 
cause of insanity. (J.A. 136-137) 


3. On the evidence of mental retardation introduced in 
the case in the court below, it would be proper for the 
trial judge to instruct the jury that if the accused were 
found to be not guilty by reason of a mental disease or 
defect, he would forthwith be committed to a mental insti- 
tation in which he would be confined until the hospital au- 
thorities and the Court were satisfied that he did not suffer 
from an abnormal condition which would render him 
dangerous. 


SUMMARY OF ARGUMENT 


The basic question of whether mentally retarded per- 
sons are mentally diseased or defective as those terms are 
defined in the Durham case, on the evidence introduced in 
this case should be answered in the affirmative and the 
issue of the accused’s responsibility or lack of responsi- 
bility for the offense charged because of his mentally re- 
tarded condition, was a matter which was properly sub- 
mitted to the jury for determination. 
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Mental retardation is an abnormal mental condition. An 
accused in a criminal case is entitled to be acquitted if 
enough evidence is submitted of any abnormal mental 
condition which raises in the minds of the jury a reason- 
able doubt of his responsibility at the time of committing 
the offense. 


On the evidence adduced at the trial concerning the 
accused’s mental retardation, it would be right and proper 
for the trial court to instruct the jury that should the 
appellant have been acquitted because of insanity, that 
he would forthwith be committed to a mental institution 
and would be confined there until the hospital authorities 
and the Court were satisfied he did not suffer from a 
mental deficiency which would render him dangerous. 


ARGUMENT 
L 


Mental retardation is a mental defect or a mental ab- 
normality and is covered by the principles announced by 
this Court in the Durham case. As we have shown in our 
Statement of the Case, there was testimony received be- 
fore the jury in the trial to the effect that the accused 
had a mental deficiency-mild and had a mind which fune- 
tioned like that of a ten or eleven old child. There was 
further evidence that he was impulsive, dependent and 
uneducated, in that he did not finish the sixth grade in 
elementary school. The trial judge ruled, and we submit 
correctly so, that this evidence justified the jury being 
instructed in accordance with the principles laid down by 
this Court in the Durham case. During the the oral argu- 
ment of this case at the rehearing en banc, counsel for the 
appellant argued there was sufficient testimony introduced 
at the trial to require appropriate instructions under the 
Durham case. Counsel for the appellant took the further 
position that the judge should have instructed the jury that 
if appellant were acquitted because of insanity, on such 
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acquittal the judge should have instructed further that 
appellant would be committed to a mental institution and 
would remain there for treatment until his condition was 
not dangerous. There is no dispute but that the trial 
judge did not give such a charge which is required in such 
circumstances by the decision of this Court in Lyles v. 
United States, 103 U.S. App. D.C. 22, 254 F. 2d 725 (1957), 
cert. den. 356 U.S. 961 (1958). 


While counsel for the appellee orally argued, first, that 
there was not sufficient evidence to justify the trial court in 
giving the charge under the Durham case, this argument 
apparently was not pressed too vigorously and appellee 
later took the position during the oral argument that appel- 
lee’s basic contention was that there was no causal connec- 
tion between the mental deficiency of appellant and the 
criminal acts involved. Under these circumstances, appellee 
contended that it was not error for the trial judge not to 
charge that McDonald would be committed to a mental hos- 
pital for treatment, should he be found not guilty by reason 
of insanity and would be confined there until he was no 
longer dangerous. Thus, there seems to be no real dispute 
between the parties that mental retardation is a mental 
defect or a mental abnormality and once mental retardation 
is shown, that appropriate instructions should be given to 
the jury under the Durham case. If there were any question 
in regard to this problem, it would seem to have been 
resolved by the recent decision of the Supreme Court of 
the United States in Lynch v. Overholser, No. 159, October 
Term 1961, decided May 21, 1962, —— U.S. ——. In re- 
versing this Court’s decision in the Lynch case (288 F. 2d 
388) the Supreme Court extensively reviewed the prob- 
lems arising out of criminal trials wherein the question of 
unsoundness of mind or an accused’s mental health is put 
in issue and in holding that the compulsory commitment 
provisions of the D. C. Code (Sec. 24301(d)) could not be 
applied to an accused who refused to raise any defense 
concerning his mental condition. In dealing with the basic 
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problem we have here as to what constitutes unsoundness 
of mind or insanity as those terms affect criminal respon- 
sibility the Supreme Court held (Slip Opinion, p. 10) 
that any ‘‘abnormal mental condition’? which raises a 
reasonable doubt as to the condition of an accused’s mind 
at the time of the commission of a crime, can be the basis 
of avoiding a criminal penalty. Thus, the Supreme Court 
in this regard held (Slip Opinion, p. 10): 
“The criminal defendant who chooses to claim that he 
was mentally irresponsible when his offense was com- 
mitted is in quite a different position. It is true that 
he may avoid the ordinary criminal penalty merely by 
submitting enough evidence of an abnormal mental 
condition to raise a reasonable doubt of his responsi- 
bility at the time of committing the offense.’’ 


I. 


The evidence below was sufficient to justify an instruc- 
tion by the trial judge that if appellant were found guilty 
by reason of insanity that he would be forthwith committed 
to a mental institution for confinement until the hospital 
authorities and the Court were satisfied that he was no 
longer dangerous. 


Since there was sufficient evidence of mental abnormality 
to require appropriate instructions under the Durham case, 
this was a proper case in which the trial judge should 
charge the jury that if appellant was acquitted by reason of 
a mental disease or defect, he would be committed to a 
mental institution and detained there until the hospital au- 
thorities and the Court were satisfied that he would not 
be dangerous because of his abnormal mental condition. 


As the evidence described an uneducated impulsive 
youth, with a mind functioning like that of a ten or eleven 
year old child, precautions should be taken to insure that 
the jury is instructed properly in regard to his criminal 
responsibility and particularly what would happen to 
appellant in the event the jury should acquit him because 


13 


of his abnormal mental condition. One of the precautions 
which would insure that the jury would be advised of the 
results of such a verdict would be to instruct the jury in 
such an event that the accused would be committed to a 
mental institution and detained there until he was no 
longer dangerous. Accordingly, this Association submits 
that this is a case in which it was proper to give such an 
instruction, in accordance with the ruling of this Court in 
Lyles v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 
725 (1957), cert. den. 356 U.S. 961 (1958). 


CONCLUSION 


The evidence was such that the question of the mental 
abnormality of the appellant was one which properly should 
have been submitted to the jury under appropriate instruc- 
tions following this Court’s ruling in the Durham case. 
Further, the evidence was such that it was proper for the 
trial judge to further instruct the jury, in the event 
appellant was acquitted by reason of a mental disease or 
defect, that he would forthwith be committed to a mental 
institution where he would be confined until the hospital 
authorities and the Court were satisfied that he did not 
suffer from an abnormal mental condition which would 
render him dangerous following this Court’s ruling in the 
Lyles case. 

Respectfully submitted, 
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Exnest McDonaxp, Appellant, 
v. 
Unrrep Srates or America, Appellee. 


BRIEF OF THE 
AMERICAN ORTHOPSYCHIATRIC ASSOCIATION 
AS AMICUS CURIAE ON REHEARING EN BANC 


Appeal from the United States District Court for the 
District of Columbia 


INTRODUCTORY STATEMENT 


This case involves the criminal prosecution of a mentally 
retarded person. The accused, Ernest McDonald, has been 
diagnosed by qualified experts to be mentally deficient. He 
has an LQ. of 68, or the intelligence of an eleven year old 
child. He is virtually illiterate and indigent. He was 
found guilty of manslaughter in the Court below and 
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sentenced to a term of imprisonment of 5 to 15 years. 
This judgment was duly appealed. 


After the appeal was orally argued, the Court sua sponte 
directed a rehearing before the Court sitting en banc 
limited to the following question: ‘‘On the record made in 
this case, was an instruction on the issue of insanity or 
criminal responsibility required?’’ Stated otherwise, the 
issue raised by the Court is whether the evidence with re- 
spect to mental retardation presented by the defense in the 
trial court was such that it was essential that the jury be 
instructed to consider whether the accused should be ac- 
quitted by reason of mental disease or defect. In short, 
may a mentally retarded person be exculpated from 
criminal responsibility under the test formulated in 1954 by 
this Court in Durham v. United States, 94 U.S. App. D.C. 
228, 214 F. 2d 862 (1954)? 


The issue thus posed presents a question of fundamental 
importance in the administration of criminal justice. It is 


an issue in which the Amicus is deeply interested. 


Amicus, The American Orthopsychiatrie Association,' is 
one of the leading organizations in the United States con- 
cerned with the problems of mental disorder and abnormal 
behavior. As of January 1, 1962, the Association had 1,902 
members, including 766 psychiatrists, 454 psychologists, 577 
psychiatric social workers, and 100 members drawn from 
related fields of anthropology, sociology, education, and 
allied professions. The Association seeks to coordinate 
and integrate the activities of specialists in medicine, 
psychiatry, clinical psychology, psychiatric social work, 
and other behavioral scientists who are concerned with 
normal and abnormal behavior. The organization has as 
one of its objectives the fostering of research. It has 


1 The term ‘‘orthopsychiatry’’ was coined to express the idea of achieving 
‘‘straight-mindedness’’ (analogous to orthopaedics) through therapeutic 
activity at a time in a person’s life when prevention of further diffieulties— 
mental disorders or anti-social activities—should be possible. 
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played a prominent role in the development of the child 
guidance clinic movement throughout the country. The 
Association publishes a learned journal, ‘‘The American 
Journal of Orthopsychiatry,”’ now in its thirty-second year 
of publication. 


The American Association on Mental Deficiency 
(AAMD), 1601 West Broad Street, Columbus, Ohio, and 
The National Association for Retarded Children, Inc., 
(NARC), 386 Park Avenue South, New York 16, New York, 
have each authorized the Amicus to state that each of these 
organizations subscribes to the position presented by the 
Amicus in this brief. The AAMD is a professional asso- 
ciation concerned with advancing knowledge in the field of 
mental retardation through research, professional training, 
program development, and legislation. NARC is a mem- 
bership organization composed of parents and friends of 
the retarded and professional workers concerned with serv- 
ices to the retarded; it seeks to promote the general welfare 


of the mentally retarded of all ages. 


The Amicus submits that the Durham test was designed 
to encompass all forms of mental abnormality, and that it 
would be inconsistent with the enlightened objectives of 
that rule to create an exception for mental retardation. In 
our view, there is no difference in principle between rec- 
ognition of mental disease as a defense to a criminal charge, 
and recognition of mental subnormality as a basis for con- 
cluding that an acensed person is not criminally responsible. 
The insanity defense rests upon the moral principle that 
punitive sanctions should not be inflicted upon those who 
are not blameworthy. See Durham v. United States, 94 
U.S. App. D.C. at 242, 214 F. 2d at 876. There can be no 
doubt that mental deficiency—like mental disease—can pro- 
foundly impair judgment and capacity for self control. A 
mentally retarded person may not be significantly influenced 
by the threat of criminal sanctions. 
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It is our view that evidence of mental retardation should 
be carefully weighed in deciding whether an accused person 
is criminally responsible—that is, the jury should be left 
free to decide in each case, upon the basis of all the evidence, 
whether the mental deficiency is so severe and the nexus 
between the abnormality and the offense are such that the 
defendant should be acquitted by reason of mental disease 
or defect. Each particular case must, of course, be ap- 
praised separately in light of the totality of the evidence 
adduced with respect to the individual’s mental condition 
and the nature of the offense which is alleged. 


We do not believe that this conclusion would create 
major administrative difficulties or that it would result in 
widespread exemption from criminal responsibility. First, 
the mentally retarded comprise only about 3% of the gen- 
eral population and only a negligible percentage of the 
mentally retarded commit illegal acts. Various studies 
(which we discuss below) have shown that the percentage of 
offenders who are retarded is approximately the same as 
the incidence of mental retardation in the segment of the 
population which has the same social, economic, and ethnic 
background as the alleged offender. Second, in order to 
interpose the defense it would be necessary for the accused 
to adduce competent evidence that he suffered from mental 
retardation and that the criminal act was the product of 
the deficiency. Low intelligence would not of itself con- 
constitute a defense. Third, the jury would determine 
whether the severity of the abnormality and its relation to 
the crime was such that the defendant should be exculpated. 
We have no hesitation in saying that the ‘‘robust common 
sense’’ of jurors would preclude abuse. Finally, in the 
District of Columbia, persons who were acquitted of crim- 
inal charges by reason of mental retardation would not be 
released; they would be hospitalized until there was reason- 
able assurance that they would not be dangerous as a result 
of their abnormality if they were released. 
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The Amicus recognizes that while the issue of respon- 
sibility for the offense is analytically separate from the 
question of post-trial disposition, the two questions are 
intimately intertwined in practice. Ideally, perhaps, men- 
tally defective persons who were found to have committed 
a prohibited act would be committed to a residential 
treatment center for defective delinquents where they 
would receive therapy, vocational guidance, and reha- 
bilitation. They would then be conditionally discharged 
when there was reasonable assurance that they would not 
be dangerous. There is no such ideal facility at present in 
the District of Columbia. However, mentally retarded 
persons who are incompetent to stand trial or who are 
acquitted by reason of mental disease or defect can be 
committed to Saint Elizabeths Hospital. The Amicus is 
advised that there are qualified personnel and vocational 
training facilities available for the mentally retarded at 
Saint Elizabeths.? 


The responsibility for establishing adequate treatment 


and rehabilitation facilities rests ultimately, of course, with 
Congress. We assume that the President’s Panel on Mental 
Retardation recently appointed by President Kennedy will 
make specific recommendations to the Congress in this re- 
spect. In the meantime, it is the view of the Amicus that, 
on balance, the security of the community and justice to the 
individual will best be served if mentally retarded persons 
are permitted to invoke the Durham defense, and if those 
who are acquitted by reason of disease or defect are com- 
mitted to Saint Elizabeths Hospital. 


2 Under a District of Columbia statute, the sentence of ‘‘feeble minded’? 
persons (as defined by the act) who are convicted of a criminal offense 
may be suspended in the discretion of the trial judge and civil commitment 
proceedings initiated. D.C. Code Ann. § 32-621 (1961 ed.). The statute con- 
templates that such persons will be confined at the District Training School 
at Laurel, Maryland, a facility operated by the D. C. Department of Public 
Welfare. We discuss this statutory provision below (pp. 24-25, infra). 
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JURISDICTIONAL STATEMENT 


Appellant, Ernest McDonald, was indicted for first de- 
gree murder on August 24, 1959 (J.A.1). He pleaded not 
guilty (Ibid). He was subsequently ordered to Saint Eliz- 
abeths Hospital for a competency examination. On Feb- 
ruary 25, 1960, the hospital authorities reported to the 
Court that although McDonald was suffering from a mental 
deficiency, he was mentally competent to understand the 
proceedings against him and to assist in his defense. He 
was thereupon brought to trial. A jury returned a verdict 
of guilty of murder in the second degree, and a sentence of 
6 to 20 years was imposed. On appeal, this Court reversed 
the conviction and remanded the case for a new trial be- 
cause of the district court’s failure to charge the jury on the 
presumption of innocence and the elements of second de- 
gree murder, and its omission of an instruction on volun- 
tary manslaughter. McDonald v. United States, 109 US. 
App. D.C. 98, 284 F. 2d 232 (1960). 


Appellant was tried a second time in the District Court 
before Judge Tamm. On February 1, 1961, the jury re- 
turned a verdict of guilty of manslaughter (J.A. 139). 
McDonald was sentenced to imprisonment from 5 to 15 
years (J.A. 140). The judgment was entered on March 17, 
1961 (J.A. 140), and notice of appeal was duly filed on 
March 27, 1961 (J.A. 141). 


After the appeal was argued orally, an order dated 
March 7, 1962, was issued sua sponte by this Court setting 
the case for rehearing en banc. 


Jurisdiction is conferred on this Court by Title 28, Sec- 
tion 1291, of the United States Code. 
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STATEMENT OF THE CASE 
1. The Alleged Offense 


Early in the evening on July 11, 1959, Charles Davis shot 
and killed Fred L. Jenkins in the front of a restaurant lo- 
cated at 7th and P Street, Northwest, in the District of 
Columbia. There is no dispute that the shot which killed 
Jenkins was fired by Davis (J.A. 50, 51-52). The appellant, 
Ernest McDonald, was charged with aiding and abetting 
Davis in the commission of this offense (D.C. Code Ann. 
§ 22-105 (1961 ed.)). 


The testimony with respect to Appellant’s participation 
is in dispute. McDonald testified that earlier in the day 
on July 11, 1959, he had been held up, robbed of his wages, 
and struck over the eyes by three men at the corner of 
7th and O Streets, Northwest (J.A. 76-77).2 McDonald 
ran, weeping, to the home of his employer, Davis, and told 
Davis of the incident (J.A. 77-78). McDonald testified that 
while he and Davis were en route to a hospital, he sighted 
two of the men who had robbed him leaving a restaurant 
(J.A. 79). One of the men was Jenkins. McDonald iden- 
tified the men to Davis. According to McDonald, Davis 
accosted them and asked them whether they knew anything 
about Appellant’s money (J.A. 79). Jenkins denied knowl- 
edge of the holdup, but Davis said that he was going to kill 
Jenkins anyway (J.A. 102). Davis thereupon produced a 
revolver and fired a shot as Jenkins started toward him 
(J.A. 79-80). Appellant testified that he was three or four 
feet behind Davis at the time of the first shot at Jenkins, 
that he grabbed Davis around the shoulder after the shot 
and cried out ‘‘Hold it,’’ but that Davis nonetheless fired 
again (J.A. 79-80, 102-103). McDonald said he had never 
touched Jenkins (J.A. 80, 103, 106). 


3 When Appellant was admitted to Freedman’s Hospital after the shooting, 
examination revealed that, in addition to a gunshot wound received during the 
shooting, he was suffering from lacerations over the eye (J.A. 69). 
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A witness for the Government testified that Appellant, 
Davis and Jenkins got into a tussle after Davis accused 
Jenkins and threatened to kill him (J.A. 4, 5,6). The wit- 
ness testified that Davis shot Jenkins either before or dur- 
ing the tussle (Ibid). The witness claimed that Appellant 
grabbed and held Jenkins (J.A. 5-6). 


Davis was shot and killed by one of two policemen who 
had witnessed the fight with Jenkins from a point across 
the street (J.A. 34-35). McDonald rushed to Davis’ aid 
and was seriously wounded by a shot fired by one of the 
policemen. 


2. The Personal History and Mental Condition of the Appellant 


Ernest McDonald was 24 years old at the time of the 
alleged offense. He was born and reared in Southern rural 
communities (J.A. 72). His schooling stopped before he 
finished the sixth grade (J.A. 73). While he attended 
school, he worked at jobs on a farm and in a sawmill (J.A. 


73). In 1954, when he was 20, he was convicted of house- 
breaking in North Carolina; three years later, he was con- 
victed of larceny of an automobile in North Carolina (J.A. 
73). 


McDonald came to Washington in April, 1959 (J.A. 73). 
The day after he arrived, he began working as a track 
driver for Charles Davis, the man whom he is charged with 
having aided and abetted in the killing of Jenkins (J.A. 73). 
Davis was engaged in the business of moving household 
effects and collecting trash. He is the only person for 
whom McDonald worked while he was in Washington. 
Davis befriended McDonald and indeed seemed ‘‘more like 
a father ... than anything’”’ (J.A. 75). From time to time, 
McDonald borrowed money from Davis (J.A. 74). Me- 
Donald respected Davis and always addressed him as ‘‘Mr. 
Davis’’ (J.A. 76). 


When McDonald was injured by the men whom he said 
had robbed and beaten him, he immediately turned to Davis 
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for help. He went to Davis’ home, related the incident to 
Davis (J.A. 78), and asked him for money for a doctor or 
a ride to the hospital (J.A. 79). Davis was accompanying 
McDonald to the hospital when they passed the P Street 
area where the attack on McDonald had occurred and where 
McDonald sighted the men he accused of robbing him 
(J.A. 79). 


Two qualified expert witnesses—a psychiatrist and a 
psychologist—each testified at the trial, on the basis of 
independent examinations, that McDonald suffers from a 
mental deficiency (J.A. 110, 118). Both characterized the 
mental deficiency as a ‘‘mental defect’? (J.A. 109, 118). 


Dr. Margaret Mercer, director of research for the psy- 
chological branch at Saint Elizabeths Hospital and a Fel- 
low and Diplomate in the American Psychological Asso- 
ciation, testified that on January 26 and 29, 1960, she gave 


McDonald a number of psychological tests: the Wechsler 
adult intelligence test, a general intelligence test; the 
Wechsler memory scale; the Bender-Weschler test, a test 
of motor coordination (J.A. 108); and the Rorschach test, 
designed to measure the development of any exceptional 
personality pattern (J.A. 108, 114). 


4The Weschler-Bellevue Test has been described as follows (Encyclopedia of 
Criminology, p. 245, Branham and Kutash ed., 1949): 


‘‘This scale is planned for the measurement of the intelligence of adults 
and adolescents. It consists of 10 tests, five of which are of a verbal 
nature and five of a performance type. The five verbal tests compose the 
Verbal Scale while the five nonverbal tests can be scored as the 
Performance Scale. A vocabulary test is provided as an alternate item. 
The verbal part of the scale contains the following tests: Information, 
Comprehension, Arithmetical Reasoning, Memory Span for Digits, and 
Similarities. The performance scale has the following tests: Picture 
Arrangement, Picture Completion, Block Design, Digit Symbol, and 
Object Assembly. 

“‘Simple directions are given orally by the examiner to the individual 
subject. The sub-tests are scored on the basis of speed, accuracy, 
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Dr. Mercer found McDonald’s Intelligence Quotient 
(1.Q.)—the ratio of mental age to chronological age—to 
be 68 (J.A. 109). The average LQ. range is 90 to 110 
(J.A. 111). The I.Q. score is derived by weighting the 
scores of the verbal and performance test. McDonald 
scored 73 on the verbal I.Q., which placed him in the low- 
est seven percent of the population, and 66 in the perform- 
ance test, placing him in the lowest two percent of the 
population (J.A. 109-111). 


Dr. Mercer testified that an individual with an I.Q. of 68 
has a ‘“‘mild mental deficiency’? (J.A. 110). A person of 
this type, she said, would have only a limited response to 
formal schooling (J.A. 109). His understanding of vari- 
ous problems and questions is limited (J.A. 109, 110). He 
“¢is likely to be able to work only in routine types of work 
of a simple nature’’ (J.A. 109). She testified that he has 
the reasoning ability and memory of a child of ten or eleven 
(J.A. 110, 114). ‘‘He is more likely to act impulsively in 
situations of stress than persons of higher ability’’ (J.A. 
111). If he became dependent upon a person who pro- 
duced a gun and threatened another person, he would not 
be as able as the average adult ‘‘to assess and evaluate the 
situation and the consequences of whatever action he might 
take in that situation’”’ (J.A. 111). 


A staff psychiatrist at Saint Elizabeths Hospital, Dr. 
James L. Read, testified that ‘‘the official diagnosis”’ of 


comprehension, ability to analyze and discriminate, according to the 
nature of the task. The points accumulated for each subject are 
weighed and totaled to obtain the Full Scale Intelligence Quotient from 
tables provided in convenient form by the author. Verbal and Perform- 
ance 1.Q.’s are separately computed. 

‘(This seale is especially appropriate for use in testing adults and 
adolescents since it has been standardized on older subjects rather than on 
school children. The test material is particularly interesting to older 
subjects, and the scale is increasingly being used in state prisons and 
court clinics. Qualitative analysis of the subtest patterns may bring out 
temporary losses of efficiency, mental deterioration, or impairment due 
to mental illness, all of which is valuable in work with adult prisoners. 
Such patterns analysis can also be of value in psychiatric diagnosis.’” 
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MeDonald’s mental condition made by the hospital was 
‘‘mental deficiency, mild’’ (J.A. 118). Dr. Read saw Me- 
Donald ‘‘several times’? at Saint Elizabeths (J.A. 118). 
He recorded material for a case study of McDonald and 
he saw McDonald at a medical staff conference. On cross- 
examination, he testified that his conclusion was based in 
part upon the psychological tests, but that it was also based 
upon other factors (J.A. 121): 


“‘Q. What indicated to you he was suffering from a 
mental deficiency? A. Primarily the psychological 
testing in conjunction with his past history and my 
impression of his current mental status. 


‘*Q. In forming that opinion, Doctor, did you depend 
upon the report of Dr. Mercer? A. Yes, I did, not ex- 
clusively, but that was taken into consideration.”’ 


Dr. Read testified that McDonald’s responses to ques- 
tions put to him in an interview were ‘‘childish’””—“his 


responses were those of a person who was mentally defi- 
cient’? (J.A. 121). He noted that McDonald has a mild 
speech defect (J.A. 113). 


McDonald’s subnormal intellectual capacity meant, Dr. 
Read said, that MeDonald’s judgment would be affected in 
any situation, and that he would not adequately foresee the 
consequences of his action (J.-A. 119). The defect from 
which McDonald suffered was, in Dr. Read’s view, a factor 
leading to McDonald’s close and dependent relationship 
with Charles Davis (Tr. 256). In view of the relationship 
between McDonald and Davis, Dr. Read agreed that if 
Davis produced a gun and threatened someone, McDonald 
would not be ‘‘as able as the person of average or normal 
intelligence to assess and evaluate that situation and to 
know the consequences of whatever action he took in that 
situation.’’ (J.A. 119). This inability Dr. Read attributed 
to McDonald’s mental deficiency (J.A. 119). 
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Dr. Read was unable to express an opinion whether the 
offense McDonald was charged with committing was the 
product of his mental disease (J.A. 120)5 


STATEMENT OF POINTS 


1. Mental retardation is an abnormal mental condition 
which constitutes a ‘‘mental disease or mental defect’’ 
within the meaning of the test of criminal responsibility 
formulated by this Court in Durham v. Umited States. 


9. There was ‘‘some evidence”’ of mental retardation in 
the present case, and the trial court was consequently re- 
quired to instruct the jury to consider whether the accused 
was not guilty by reason of mental disease or mental 
defect. 


3. The trial court erred in failing to instruct the jury 
that if the accused were found to be not guilty by reason 
of mental disease or mental defect, he would forthwith be 
committed to a mental institution in which he would be 
confined until the hospital authorities and the court were 
satisfied that he did not suffer from an abnormal mental 
condition which would render him dangerous. 


SIn a letter to the Clerk of the Criminal Division of the District Court 
dated February 25, 1960, which is a part of the record in the Court below, 
Dr. Winfred Overholser, Superintendent of Saint Elizabeths Hospital, stated: 
“Jt is our opinion that Mr. McDonald was suffering from mild mental 
deficiency and was suffering from the same deficiency on or about July 11, 
1959, but we find no evidence to indicate that the crime was the product 
of mental deficiency.’’ Dr. Read acknowledged that the foregoing report 
had been transmitted to the Court, but when asked for his own opinion, 
he testified as follows (J.A. 120): 


“¢Q. Would you say the product of this crime was a product of mental 
deficiency? A. No, I would not be able to say that. 


“<Q. Isn’t it a fact that it was not a product of his mental deficiency? 
A. I am really not able to go beyond my original answer.’’ 
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SUMMARY OF ARGUMENT 


The basic questions presented by this case are (i) whether 
mentally retarded persons are mentally diseased or defec- 
tive within the meaning of the Durham test, and (ii) 
whether the nature of the evidence with respect to mental 
retardation presented to the trial court in the present case 
was such that the issue of the accused’s responsibility for 
the offense should have been submitted to the jury for its 
consideration. 


Mental retardation refers to the lack of intellectual abil- 
ity resulting from arrested mental development. It impairs 
the ability to adjust to one’s environment. In some per- 
sons, retardation is due to organic damage to the brain; 
in other persons, it is attributable to cultural and social 
factors. The level of retardation is commonly expressed 
in terms of psychological test scores. A diagnosis entails 
a clinical judgment based upon a consideration of social, 
emotional, and other factors in addition to the results of 
psychological tests. 


There appears to be no significant difference between the 
intelligence of criminal offenders and law abiding persons 
who have the same social, economic, and ethnic background. 
In a particular case, however, mental retardation may have 
a critical bearing upon anti-social conduct. There is gen- 
eral agreement that the power of self-control and apprecia- 
tion of right and wrong may be substantially less in a 
mentally retarded person than in a normal person. 


There are four possible alternatives for dealing with 
accused persons who are mentally retarded: 


(i) They may be dealt with as if they were normal, and 
evidence of the retardation could be ignored in determining 
criminal responsibility. We reject this alternative as in- 
consistent with the moral premises of the criminal law. 
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(ii) The doctrine of diminished or partial responsibility 
could be followed. This Court, however, has declined to 
adopt that rule. 


(iii) Evidence of mental retardation can be received in 
the same manner as evidence of other abnormal mental 
conditions, and such evidence may be weighed by the jury 
in deciding whether the accused should be held criminally 
responsible. The Amicus submits that this is the just and 
appropriate procedure to be followed in the District of 
Columbia. 


(iv) Under a District statute, if there is evidence of 
mental retardation of a certain type, the trial court may 
suspend the sentence of a person who has been found guilty 
of a criminal offense and authorize the initiation of civil 
commitment procedures. Apart from the moral consider- 
ation that mentally retarded persons should not be branded 
as criminal offenders in certain cases, the Amicus believes 
that this statutory provision is too narrow. 


The Amicus submits that mental retardation constitutes 
a ‘“‘mental disease or mental defect’? within the meaning 
of the Durham rule. The Durham test was designed to 
encompass every type of abnormal mental condition. Mental 
retardation is a distinct clinical entity. No sound reason 
can be assigned for creating an exception to the Durham 
rule with respect to this type of abnormality. 


There was substantial evidence of mental retardation in 
the present case. There was expert testimony by both a 
qualified psychiatrist and a psychologist that the accused 
suffered from mental deficiency. This is not a case in which 
the evidence of mental defect consisted only of psycho- 
logical test scores. The jury was accordingly properly 
instructed by the trial judge to consider whether the de- 
fendant should be found not guilty by reason of mental 
disease or mental defect. 


The trial court erred, however, in failing to charge the 
jury that if the accused were acquitted by reason of mental 
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disease or defect, he would forthwith be committed to a 
mental institution where he would be confined until the 
Court was satisfied that he would not be dangerous by rea- 
son of his abnormal mental condition if he were released. 


ARGUMENT 


L PREFATORY STATEMENT: MENTAL RETARDATION AND 
CRIMINAL BEHAVIOR 
As a prelude to our discussion of the specific issue posed 
by the Court in setting the present case for rehearing, we 
deem it essential to comment briefly upon the nature and 
diagnosis of mental retardation and currently accepted 
views with respect to the relationship of mental retarda- 
tion and criminal behavior. We shall also survey various 
alternatives for dealing with mentally retarded persons 
who are charged with criminal offenses. 


1. The nature and diagnosis of mental retardation 


(i) Mental retardation has been authoritatively defined 
as ‘‘subaverage general intellectual functioning which orig- 
inates during the developmental period and is associated 
with impairment in adaptive behavior.’’ Modifications in 
the Manual on Terminology and Classification in Mental 
Retardation, 65 Am. J. of Mental Deficiency (Jan. 1961). 
It refers, in the words of the statement issued recently 
by President Kennedy in connection with the appoint- 
ment of the President’s Panel on Mental Retardation, 
‘“to the lack of intellectual ability resulting from arrested 
mental development. It interferes with the ability to ad- 
just to the demands of environment. It manifests itself in 
poor learning, inadequate social adjustment, and delayed 
achievement.’’ (N. Y. Times, Oct. 12, 1961, p. 24). 


Mental retardation is commonly distinguished from 
‘““mental disease.’? A mentally retarded individual is a 
person who has never possessed a normal degree of intel- 
lectual capacity, while a ‘‘mentally diseased’’ person is an 
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individual who has normal faculties which have been im- 
paired by mental illness. Mental retardation is a condi- 
tion or ‘‘a symptom which may result from any one of a 
number of different diseases.”? Masland, Sarason, and 
Gladwin, Mental Subnormality, p. 17 (1958). To quote the 
President’s statement (ibid): ‘‘[Its] causes are many and 
obscure... Just as a fever is a symptom of an infection, 
mental retardation is a symptom of mongolism, birth in- 
jury or infection, or even inadequate stimulation in early 
childhood.’? In some individuals, retardation may be due 
to damage to the brain or nervous system; in other persons, 
no organic damage can be detected, and the retardation 
is due to cultural and social factors. Gardner & Nisonger, 
A Manual on Program Development in Mental Retardation, 
p. 14 (Monograph Supp. to Am. J. of Mental Deficiency, 
Jan. 1962). Masland et al., op. cit., supra, at 151-152.° 


The criteria for the diagnosis of mental deficiency which 
have received the most acceptance are the following (Mas- 


land et al., op. cit., supra, at 151): 


‘61. The mentally defective individual is one whose 
mental defect existed at or shortly after birth. 


‘62. The mental defect manifests itself in intellectual 
and social deficiencies which prevent the individual 
from solving problems to the degree that other indi- 
viduals of similar age are capable of doing. 


‘¢3. Because of the social and intellectual deficien- 
cies, manifestations of a basic central nervous system 
defect, the individual is and always will be in need to 
some degree of the guidance of others. 


6Some authorities believe that the term ‘‘mental deficiency’’ should be 
limited to those with demonstrable neurological damage or pathology while 
the term ‘‘mental retardation’? should be employed to refer to persons whose 
subnormality is due to cultural or other environmental factors. Masland 
et al., op. cit., supra, at 151-153. We shall use ‘‘mental deficiency’’ and 
¢¢mental retardation’’ interchangeably in this brief, except where the context 
indicates otherwise. 
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**4, Mental deficiency is essentially an incurable con- 
dition.’’? 


(ii) The degree or level of retardation is frequently ex- 
pressed in terms of psychological test scores. The Amer- 
ican Psychiatric Association distinguishes between mild, 
moderate, and severe mental deficiency. ‘‘In general, mild 
refers to functional (vocational) impairment, as would be 
expected with I.Q.’s of approximately 70 to 85; moderate is 
used for functional impairment requiring special training 
and guidance such as would be expected with I.Q.’s of about 
50-70; severe refers to the functional impairment requiring 
custodial or complete protective care as would be expected 
from I.Q.’s below 50.’’ A.P.A., Diagnostic and Statistical 
Manual, Mental Disorders, pp. 23-24 (1952). On the other 
hand, the National Association for Retarded Children uses 
the terms ‘‘Marginally Independent”’ (1.Q. 50-75) ; ‘‘Semi- 
dependent’’ (I.Q. 25-50); and ‘‘Dependent’’ (I.Q. 0-25). 
(Gardner and Nisonger, op, cit., supra, at 17.) The World 


Health Organization uses the terms Mild Subnormality 
(1.Q. 50-69); Moderate Subnormality (I.Q. 20-49); and 
Severe Subnormality (I.Q. 0-19) (zbid.). In terms of an 
Intelligence Quotient, idiots have a mental age of 0-3 years 
or an I.Q. of 0-25; imbeciles a mental age of 3-6 years or 
an 1.Q. of 25-50; and morons a mental age of 6 to 11 or an 
LQ. of 50-75. 


In the diagnosis of mental retardation, intelligence tests 
are extremely useful, but there is general consensus that 
they are not adequate in themselves for diagnostic pur- 
poses. To quote a leading treatise in forensic psychiatry, 
intelligence tests ‘‘are ancillary devices of the greatest 


7 Where the retardation is due to social or cultural factors, as may be true 
in the present case—there has been no study of the origin of MeDonald’s 
retardation—the condition is not irreversible, and there exists a potential 
for significant improvement depending on specialized reeducation, care, and 
treatment, See Clarke v. Clarke, Child Psychology and Psychiatry, Vol. I, 
pp. 26-36. 
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value, but they cannot replace sound clinical judgment.”’ 
Guttmacher and Weihofen, Psychiatry and the Law 179 
(1952). The American Psychiatric Association has stated, 
“The degree of defect is estimated from other factors than 
merely psychological test scores, namely, consideration of 
cultural, physical, and emotional determinants as well as 
school, vocational and social effectiveness.’? A.P.A., 
Diagnostic and Statistical Manual, ibid. The intelligence 
test quotients arrived at by tests independently given by 
two qualified psychologists to the same person during the 
same period in the person’s life are usually very close. It 
is, however, true that the results of a psychological test 
may vary depending upon the skill of the examiner, the 
emotional condition of the person being tested, the social, 
cultural, and educational background of the subject, the 
environment in which the test is conducted, the aptitudes 
being tested, and other factors. See Masland et al., op. 
cit., supra, at pp. 194195; Guttmacher and Weihofen, 
supra, 179; Deutsch, The Mentally Ill in America, 362-364 


(1944 ed.). In sum, ‘“‘the mental test is a helpful and 
essential, but by no means infallible, index to intelligence 
. .”? Deutsch, zd. at 364. 


2. Mental retardation and criminal conduct 


The shibboleth that mental deficiency is a primary cause 
of criminal conduct in general has long since been laid to 
rest. No informed person would today accept the thesis 
that mental retardation is ‘‘the mother of crime, pauperism, 
and degeneracy.’’ Deutsch, zd. at 360. To the contrary, 
various studies indicate that the incidence of mental 
retardation among delinquents is approximately the same 
as the incidence in the general population. See e.g., Levy, 
The Role of Mental Deficiency in the Causation of Criminal 
Behavior, 58 Am. J. of Mental Deficiency 455, 457 (1954) 
(‘*(T]he same percentage of mentally deficients which 
exist in the general population has been found in the 
population of this [Walla Walla, Washington] state 
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penitentiary.”’; Grigg, Criminal Behavior of Mentally 
Retarded Adults, 52 Am. J. of Mental Deficiency 370 
(1948)). In other words, ‘‘The measured general intelli- 
gence of apprehended delinquents and nondelinquents ap- 
pears not to be significantly different when ethnic and 
socioeconomic backgrounds are held constant.’” Shulman, 
Juvenile Delinquency in American Society 374 (1961). 


On the other hand, it should be emphasized that in a 
particular case there may be an intimate connection 
between mental retardation and a criminal act. As one 
commentator has aptly put it: ‘‘Though the notion that 
many of the delinquents are mentally deficient is now 
questioned, the factors of low native intelligence and mental 
inability cannot be ruled as insignificant; they may play 
an important part in individual cases.’? Neumeyer, 
Juvenile Delinquency in Modern Society 86 (1961) 
(emphasis supplied). 


Various studies have indicated that mentally retarded 


persons tend to be impulsive. ‘It appears that the 
severely retarded adult is impulsive in his interpersonal 
relations and that this factor predisposes many feeble- 
minded to crime .. . They react almost reflexedly to the 
heat of the moment, with little regard for the future con- 
sequences of their present action.”” Grigg, Criminal Be- 
havior of Mentally Retarded Adults, 52 Am. J. of Mental 
Deficiency 370, 371, 373 (1948).8 


In a landmark study, The Royal Commission on Capital 
Punishment in England concluded: 


“‘There can be no doubt that, in the feeble-minded, 
judgment, moral sense and appreciation of right and 
wrong are defective, and the power of self control is 
substantially less than that of a normal person; and 


8 Mentally retarded persons also tend to be very suggestible and easily 
influenced. Cf. Culumbe v. Connectiout, 81 8. Ct. 1860, 1888 (1961). They 
may thus be induced to join an unlawful venture which would be spurned 
by an individual with a normal capacity for critical judgment, 
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this defect, although it may vary in degree, is likely to 
be accentuated by such factors as drink or a transient 
phase of unrest.’? (Royal Commission on Capital 
Punishment 1949-1953, Report Cmd. No. 8392, at 121). 


3. Alternative approaches for judicial disposition of criminal 
cases involving the mentally retarded 
In the view of the Amicus, there are essentially four 
different approaches which the courts could adopt for deal- 
ing with the criminal responsibility of individuals who are 
mentally retarded. 


First, such persons conceivably could be dealt with as if 
they did not suffer from any defect and were normal in 
all respects. Applying this view, evidence of mental defect 
would be deemed irrelevant for purposes of determining 
whether an individual was culpable. In a word, the ab- 
normal would be treated as if they were normal. 


We believe the foregoing view is repugnant to the moral 
traditions of the criminal law. It would result in criminal 
punishment of some persons who cannot justly be deemed 
blameworthy. It ignores common experience and scientific 
findings that mentally retarded persons have defective 
judgment and inpaired appreciation for the consequences 
of their acts. To take an extreme example: We believe it 
would be a travesty on justice to reject a plea of not guilty 
by reason of mental defect interposed in behalf of a mother 
with an 1.Q. of 50 (an imbecile) who killed her illegiti- 
mate infant. See Royal Commission Report, op. cit., supra, 
at 119. In any event, we believe, for the reasons discussed 
below, that this alternative is foreclosed in the District of 
Columbia by the Durham rule and the principles which 
were endorsed in that opinion and in subsequent decisions 
by this Court. See e.g., Carter v. United States, 102 US. 
App. D.C. 227, 234-37, 252 F. 2d 608, 615-18 (1957). 


Second, the doctrine of diminished or partial responsi- 
bility can be applied in cases where the proof indicates 
that the accused is mentally deficient. The underlying 
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principle of this doctrine is that while mentally retarded 
persons should not be deemed wholly irresponsible, it is 
unjust and inappropriate to hold them fully accountable. 
Mental deficiency is thus deemed to be a mitigating factor, 
and the severity of the sanction imposed is diminished, 
€.g., @ person who would be guilty of first degree murder 
if normal may be found guilty instead of second degree 
murder on the theory that he lacks the mental capacity to 
deliberate and premeditate.® 


This doctrine has been adopted in at least ten states— 
California, Colorado, Connecticut, Indiana, Nebraska, Ne- 
vada, New York, Ohio, Utah, and Wisconsin. The authori- 
ties are collected in the Brief for Appellant, pp. 83-86, 
Blocker v. United States, 107 U.S. App. D.C. 63, 274 F. 2d 
572 (1959). The rule is supported by the American Law 
Institute. See A.L.I., Model Penal Code, Section 4.02( 1) 
(Proposed Final Draft No. 1, 1961). It has been recom- 
mended by a number of distinguished authorities. See, e.g. 
Guttmacher & Weihofen, Psychiatry and the Law 44-46 
(1952). It was also endorsed by the Royal Commission on 
Capital Punishment in connection with a penetrating 
analysis of the mentally deficient offender. Royal Com- 
mission on Capital Punishment, 1949-1953 Report, Cmd. 
No. 8932, at 117-124. 


The Amicus believes that the diminished responsibility 
doctrine logically reflects the insight that mentally deficient 
persons have impaired judgment and foresight. One ob- 
jection to the rule, in our view, is that persons to whom the 
doctrine is applied are still subject to punitive sanctions, 
although treatment and reeducation would be more appro- 
priate in some cases. 


The considerations supporting adoption of the diminished 
responsibility rule have already been ably and exhaustively 


® The partial responsibility doctrine has usually been urged in capital cases, 
but there is no reason in principle why it should not apply in mitigation of 
less serious charges. 
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placed before this Court. See Brief for Abram Chayes as 
Amicus Curiae, Stewart v. United States, 94 U.S. App. 
D.C. 293, 214 F. 2d 879 (1954) ; Brief for Appellant, Blocker 
v. United States, 107 U.S. App. D.C. 63, 274 F. 2d 572 
(1959). This Court, however, has declined to follow the 
rule. Stewart v. United States, 107 U.S. App. D.C. 159, 275 
F. 2d 617 (1960). In these circumstances, we believe it 
would serve no useful purpose for us to burden the Court 
with a plea that further reconsideration be given at this 
time to adoption of the diminished responsibility doctrine. 


Third, evidence of mental retardation can be considered 
as evidence bearing upon the ultimate issue of responsi- 
bility. That is to say, mental retardation can be assimilated 
to other forms of mental abnormality, and the jury may 
be left free to decide, under appropriate instructions, 
whether the accused suffers from a mental defect, and, if 
so, whether the defect is so severe that the accused should 
not be deemed criminally responsible. 


It is clear that in England evidence of mental retardation 
is relevant in deciding whether the defendant has the ca- 
pacity under the M’Naghten test to differentiate right from 
wrong. To quote the Royal Commission on Capital Punish- 
ment: ‘There seems to be no doubt that in practice the 
M’Naghten Rules have often been so interpreted so as to 
include mental deficiency, at least in cases where the other 
conditions laid down by the Rules are fulfilled. When a 
defence of insanity put forward by a mental defective is 
rejected, usually this is not because the Court rules that 
mental deficiency is not a disease of the mind, but because 
the jury are not satisfied that the accused did not know 
the nature and quality of the act or did not know that it 
was wrong.”? Report, op. cit. supra, at 119. 


In the United States, evidence of mental deficiency has 
been admitted in evidence in a number of jurisdictions 
which follow the right and wrong test, but the evidence 
has usually been held insufficient to establish that the de- 
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fendant was not responsible. See Commonwealth v. Harri- 
son, 173 N.E. 2d 87, 96-99 (Mass. 1961), where the Court 
stated with respect to an accused who had an IQ of 67 and 
defective judgment and comprehension, ‘‘The defendant is 
admittedly a ‘border line defective’ with serious emotional 
or mental afflictions. But the Constitution and general 
principles of law leave to the jury as laymen the decision 
whether criminal capacity exists in such cases.’’; Nail v. 
State of Arkansas, 231 Ark 70, 328 S.W. 2d 836, 840 (1959) ; 
Washington v. State, 165 Neb. 275, 85 N.W. 2d 509, 511 
(1957) ; Commonwealth v. Krzesniak, 180 Pa. Super. 560, 
119 A. 2d 617, 619 (1956) ; State v. Johnson, 233 Wis. 668, 
290 N.W. 159, 161-162 (1940); Anderson v. State, 209 Ala. 
36, 95 So. 171 (1923) ; State v. Kelsie, 93 Vt. 450, 108 Atl. 
‘391 (1919) ; see also Weihofen, Mental Disorder as a Crim- 
inal Defense 195 (1954). Implicit in these cases is the 
premise that in an appropriate case such evidence could be 
adequate to absolve the accused of criminal responsibility, 
Le., the proof could establish that by reason of mental de- 


fect the accused did not know the difference between right 
and wrong.?° 


It is clear that evidence of mental retardation would be 
admissible under the test of responsibility proposed in the 
Model Penal Code: ‘‘A person is not responsible for crimi- 
nal conduct if at the time of such conduct as a result of 
mental disease or defect he lacks substantial capacity either 
to appreciate the criminality of his conduct or to conform 


10A New York statute provides that, ‘‘An act done by a person who is 
an idiot, imbecile, lunatic or insane is not a crime... A person is not 
excused from criminal] liability as an idiot, imbecile, lunatic or insane person, 
except upon proof that, at the time of committing the alleged criminal act, 
he was laboring under such a defect of reason as: (1) not to know the 
nature and quality of the act he was doing; or (2) not to know that the act 
was wrong.’’ (N. Y. Consol. Laws. Ch. 41, § 1120 (1943)). 

See also Jessup v. Commonwealth, 185 Va. 610, 39 S.E. 2d 638 (1946) 
(reversing conviction for lack of adequate instructions on mental capacity, 
particularly ‘‘feeblemindedness,’’ a separate ground for acquittal under 
Virginia law. Va. Code, Secs. 19.1-239, 37-176, 37-177 (Cum. Supp. 1960)). 
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his conduct to the requirements of law.’’ (A.L.I., Model 
Penal Code, Section 4.01(1).) Such evidence would be 
relevant in showing a lack of ‘‘substantial capacity.’’ 


In a number of European countries—Denmark, Nether- 
lands, Sweden, and Switzerland—individuals who suffer 
from serious mental deficiency are not deemed criminally 
responsible. 


For the reasons which we discuss below, p. 27, infra, we 
believe that evidence of mental retardation is admissible 
for purposes of proving ‘‘mental disease or mental defect’’ 
within the meaning of the Durham rule. 


Fourth, there is one final alternative for disposition of 
mentally retarded defendants to which reference should 
be made. Mentally retarded persons could be deemed re- 
sponsible for the offense, but when imposing sentence or 
in determining post-trial disposition, the court could take 
account of mental retardation. Thus, a District of Colum- 
bia statute provides that, ‘‘On the conviction by a court 


... of any person of any crime... the court, if satisfied 
on the testimony of a physician or a psychologist, or other 
evidence that the person . . . is feebleminded within the 
meaning of this chapter, may suspend sentence . . . and 


11 Denmerk—‘‘ Acts committed by persons who are irresponsible on account 
of insanity or a comparable condition, or suffer from gross mental deficiency, 
are not punishable.’’ 

Netherlands—‘‘No punishment may be imposed on a person who commits 
an act for which he cannot be held responsible because of backward develop- 
ment or morbid disturbance of his mental faculties.’’ 

Sweden—‘*No person may be held responsible for an offense which he 
commits under the influence of insanity, mental deficiency or other mental 
abnormality of so profound a nature that it must be regarded as equivalent 
to insanity.’’ 

Switeerland—‘‘ Any person suffering from a mental disease, idiocy, or a 
serious impairment of his mental faculties who, at the time of committing the 
act, is incapable of appreciating the unlawful nature of his act or of 
acting in accordance with appreciation cannot be punished.’’ 

The foregoing provisions are quoted and discussed in Royal Commission 
Report, op. cit supra, at 411-413. [Emphasis supplied throughout in the 
statutes quoted above] 
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direct that a petition [for involuntary commitment] be 
filed under this chapter.’? D.C. Code Ann. § 32-621 (1961 
ed.). A ‘‘feeble-minded person’’ is defined in turn as ‘‘any 
person afflicted with mental defectiveness from birth or 
from an early age, so pronounced that he is incapable of 
managing himself and his affairs, or being taught to do 
so, and who requires supervision, control, and care for his 
own welfare, or for the welfare of others, or for the wel- 
fare of the community, and is not insane or of unsound 
mind to such an extent as to require his commitment to 
Saint Elizabeths Hospital ...’’ Id. at § 32-603. This is 
the standard for civil commitment of the ‘‘feeble-minded”’ 
in the District. 


The Amicus understands that Section 621 is rarely in- 
voked. In any event, this statute does not resolve the basic 
issue raised by the Court in the present case, namely, 
whether evidence of mental retardation is pertinent in de- 
ciding whether an accused person is criminally accountable. 
Further, if the issue of mental retardation is to be reserved 


until after the trial, we have serious doubt whether the 
rigid standard prescribed in Section 621 is adequate for 
dealing with all mentally retarded persons. 


The Amicus is advised that in a few cases where mentally 
retarded individuals have been found incompetent to stand 
trial, the United States Attorney, after being notified by 
Saint Elizabeths Hospital authorities that the accused 
probably will never be fit to stand trial, has dismissed the 
indictment coincident with the filing of civil commitment 
proceedings. 
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I. THERE WAS SOME EVIDENCE THAT APPELLANT SUFFERED 
FROM A MENTAL DISEASE OR DEFECT WITHIN THE MEAN- 
ING OF THE DURHAM RULE SO THAT AN INSTRUCTION ON 
THE ISSUE OF CRIMINAL RESPONSIBILITY WAS REQUIRED. 

In setting this case for rehearing en banc, the Court 
phrased the issue to be considered as follows: ‘‘On the 
record made in this case, was an instruction on the issue 
of criminal responsibility required.’? The trial court in 
the present case charged the jury to consider ‘‘the whole 
issue of insanity or of unsound [mind] or of illness of 
the mind’? (J.A. 132). Its instruction was cast substan- 
tially in the language of the Durham decision and in the 
terms approved in Carter v. United States, 102 U.S. App. 

D.C. 227, 252 F. 2d 608 (1956). However, the trial court did 

not instruct the jury, as it is required to do if responsibility 

is in issue, that the accused would be committed to a mental 
institution if he were found not guilty by reason of mental 
disease or mental defect, and that he would not be released 
until the hospital authorities and the court were satisfied 
that he no longer suffered from an abnormal mental condi- 
tion which would render him dangerous. Lyles v. United 

States, 103 U.S. App. D.C. 22, 25-26, 254 F. 2d 725, 728-729 

(1957), cert. den., 356 U.S. 961 (1958); Catlin v. United 

States, 102 U.S. App. D.C. 127, 251 F. 2d 368 (1957). It 

follows that if a charge as to criminal responsibility was 

required on the record in this case, the judgment below 
must be reversed because of error in omitting an essential 
instruction. 


The Amicus submits that the evidence tendered in behalf 
of the accused constituted ‘‘some evidence’? of mental 
disease or defect within the meaning of the Durham test, 
and that in consequence an instruction on the insanity issue 
was required. 
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1. Mental retardation constitutes a mental disease or defect 
within the meaning of the Durham test 


In Durham, this Court formulated the rule of responsi- 
bility in these words: ‘‘[A]n accused is not criminally 
responsible if his unlawful act was the product of mental 
disease or mental defect. We use ‘disease’ in the sense of 
a condition which is considered capable of either improving 
or deteriorating. We use ‘defect’ in the sense of a condi- 
tion which is not considered capable of either improving 
or deteriorating and which may be either congenital or the 
result of injury, or the residual effect of a physical or 
mental disease.’’ (94 U.S. App. D.C. at 241, 214 F. 2d at 
874-75). 


Mental retardation is a ‘‘mental defect,’’ both in a tech- 
nical sense and as a matter of common usage. ‘‘Mental 
defect’? is commonly used in the technical literature as a 
synonym for mental deficiency. See Gardner and Nisonger, 
op. cit., supra, at p. 16. Mental retardation is generally 


deemed to be ‘‘incurable’’ and many (though not all forms 
of mental deficiency) are deemed to be due to ‘‘congenital 
[factors] or the result of injury, or the residual effect of 
a physical . . . disease.’? Id., at pp. 14-15; Masland, 
Sarason, and Gladwin, Mental Subnormality, p. 151 (1958). 


The Durham test was deliberately designed to encompass 
every type of mental abnormality. There is, of course, no 
question that mental retardation is a form of mental dis- 
order with distinct symptoms. See American Psychiatric 
Association, Diagnostic and Statistical Manual, Mental Dis- 
orders pp. 23-24 (1952). There is little doubt that evidence 
of mental retardation is relevant under the right and 
wrong test, pp. 22-23, supra. We think it would be anom- 


12In Douglas v. United States, 99 U.S. App. D.C. 232, 238, 239 F. 2a 
52, 58 (1956) the Court held that ‘‘where a proper evidential foundation 
is laid a trial court should permit the jury to consider such criteria [i.c., 
the ability to distinguish right from wrong] in resolving the ultimate issue 
‘whether the accused acted because of a mental disorder.’ ’? In the present 
case, the trial court instructed the jury to consider whether McDonald ‘‘was 
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alous, to say the least, if evidence of mental retardation 
were now to be held irrelevant under the more inclusive 
standard of responsibility formulated in Durham. We be- 
lieve that the thrust of the Durham rule is that the jury 
should be permitted to hear all of the evidence with re- 
spect to the accused’s mental condition and that the jury 
should be left free to decide, in light of the totality of the 
evidence, whether the abnormality and its relationship to 
the criminal act are such that the accused should not be 
deemed criminally accountable. ‘‘[T]he jury’s range of 
inquiry is not to be limited to particular symptoms, but 
may include, under proper instructions, any symptoms and 
manifestations of mental disorder.’? Misenheimer v. 
United States, 106 U.S. App. D.C. 220, 221, 271 F. 2d 486, 
487 (1959), cert. den. 361 U.S. 971 (1960). 


We believe it essentially immaterial, for purposes of 
determining criminal responsibility, whether the abnor- 
mality is deemed to be a ‘‘disease’’ or a ‘‘defect.’? We are, 
of course, aware of the historic legal distinction between 
a ‘‘lunatic’’ or ‘‘person of unsound mind’’ (‘‘non compos 
mentis’’), on the one hand, and an ‘‘idiot’’ or “natural 
fool’? on the other hand. This distinction has relevance 
and importance in certain contexts. But the critical con- 
sideration in deciding whether an accused person should 
be exculpated from criminal responsibility is not whether 
he is classified as ‘‘diseased”’ or ‘‘defective,’’ but whether 
the illegal act is the product of an abnormal mental con- 
dition. A criminal act may be the ‘‘product’’ of mental 
retardation in the same sense that it is the product of 
schizophrenia or a sociopathic personality disorder. We 
can perceive no basis in logic or policy for distinguishing 
mental retardation from other types of abnormality where 
criminal responsibility is in issue. If evidence that an 


tt, Se ee 
incapable of distinguishing right from wrong. . .’’ (J.A. 134.) In brief, 
evidence of mental retardation is relevant to the accused’s capacity to 
distinguish right from wrong, which in turn is a relevant symptom in deciding 
whether the defendant suffers from mental disease or defect within the mean-- 
ing of the Durham rule. 
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individual suffers from a sociopathic personality dis- 
order or testimony that the accused is ‘‘emotionally 
disturbed’? requires submission of the responsibility 
issue to the jury (see Taylor v. United States, 222 
F. 2d 398, 404 (D.C. Cir. 1955) ; Campbell v. United States, 
No. 16,414, D.C. Cir., decided March 29, 1962), then surely 
evidence that an accused suffers from mental deficiency 
creates a jury question. 


2. There was some evidence of mental retardation 


There was clearly substantial evidence of mental retarda- 
tion in the present case. A highly trained psychologist 
testified that McDonald had an I.Q. of 68; that his mental 
development was equivalent to that of a child between 10 
and 11; and that he suffered from a ‘‘mental defect which 
would be classified as a mild mental deficiency’”’ (J.A. 109- 
110). She testified that individuals of this type would be 
‘more likely to act impulsively in situations of stress than 
persons of higher ability.”’ (J.A. 111.) 


This testimony was corroborated and supplemented by a 
psychiatrist who testified that ‘‘the official diagnosis’’ by 
Saint Elizabeths Hospital of McDonald’s condition was 
‘‘mental deficiency, mild.”” (J.A. 118). He did not base 
his diagnosis solely upon the psychological tests, as shown 
by the testimony adduced on cross examination quoted be- 
low (J.A. 121): 


“‘Q. What indicated to you that he was suffering from 
a mental deficiency? A. Primarily the psychological 
testing in conjunction with his past history and my 
impression of ‘his current mental status. 

“‘Q. In forming that opinion, Doctor, did you depend 
upon the report of Dr. Mercer? A. Yes, I did, not 
exclusively but that was taken into consideration.”’’ 


In sum, there was ‘‘some”’ evidence from which the jury 
could reasonably have concluded that the accused suffered 
from a mental disease or defect, and the trial court was 
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accordingly obliged to instruct the jury on the responsi- 
bility issue. 

We do not believe the foregoing conclusion is in any 
respect inconsistent with this Court’s opinion in Moore v. 
United States, 107 U.S. App. D.C. 332, 277 F. 2d 684 (1960). 
The Court there held that it was not ‘‘error for the trial 
court to refuse to give the instruction on insanity based 
on evidence that the petitioner had an intelligence test 
rating or score of 69 as shown by tests when he was in 
school and when he was admitted into military service.” 
107 U.S. App. D.C. at 333, 277 F. 2d at 685. But the evi- 
dence of mental abnormality in this case was not limited to 
test scores. The psychological test results were supple- 
mented by the unambiguous testimony of a psychiatric 
expert who based his diagnosis on various factors, includ- 
ing McDonald’s ‘‘past history”’ and the psychiatrist’s 
observations and ‘‘impression[s].”” In sum, the Moore 
case turned upon the quality of the evidence adduced 
with respect to mental retardation and the proof con- 
cerning the casual connection between the defect and the 
criminal act. The court did not decide in Moore that all 
retarded persons who commit illegal acts are criminally re- 
sponsible. 


We do not suggest that the uncontradicted expert evi- 
dence in the present case was so extensive and impressive 
as to require a directed verdict of not guilty by reason of 
mental disease or defect (see Campbell v. United States, 
No. 16,414, D.C. Cir., decided March 29, 1962). However, 
there was clearly sufficient evidence to warrant submitting 
the case to the jury for its consideration. See Tatum v. 
United States, 88 U.S. App. D.C. 386, 389, 190 F. 2d 612, 
617 (1951); Logan v. United States, 109 U.S. App. D.C. 
104, 284 F. 2d 238 (1960); Goforth v. United States, 106 
U.S. App. D.C. 111, 269 F. 2d 778 (1959) ; see also Common- 
wealth v. Harrison, 173 N.E. 2d 87, 99 (Mass. 1961). 
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3. The Trial Court's failure to give the Lyles instruction 
constitutes reversible error 


Since there was sufficient evidence of mental abnormality 
to require an instruction with respect to responsibility, it 
was incumbent upon the trial judge to charge the jury that 
if the accused were acquitted by reason of mental disease 
or defect, he would be committed to a mental institution 
and detained there until the district court was satisfied 
that he would not be dangerous as a result of his abnormal 
mental condition. Lyles v. United States, 103 U.S. App. 
D.C. 22, 254 F. 2d 725 (1957), cert. den., 356 U.S. 961 (1958). 
The failure of the trial judge to so instruct the jury re- 
quires that the judgment be reversed and the case remanded 
for a new trial. 


Coda 


Because this case involves a mentally retarded person, 
it poses special problems with respect to post-trial disposi- 
tion. While mentally retarded persons are not normally 
committed to Saint Elizabeths Hospital, the Amicus is 
advised that there are qualified personnel and facilities 
available at Saint Elizabeths for treating and rehabilitating 
individuals like MecDonald.* McDonald would be treated 
for any emotional disorder; he would be kept under obser- 
vation for a long period; and he would receive vocational 
training and guidance. 


Persons such as Appellant whose retarded condition may 
be due to social and cultural factors may benefit significantly 
from treatment and reeducation, particularly vocational 
guidance. He could be released from confinement, notwith- 
standing his abnormal condition, under the statutory pro- 


18 As we have previously noted, persons who are convicted of criminal charges 
but whose sentence is suspended because they are ‘‘feeble-minded’’ may be 
committed, in appropriate cases, to the District Training School maintained 
by the District’s Department of Public Welfare at Laurel, Maryland. It 
should be noted that the center at Laurel is basically geared toward the 
treatment of severely defective minors. 
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visions governing conditional release,"* when the hospital 
authorities and the Court were satisfied that he would not 
be dangerous to himself or others if discharged. See 
Hough v. United States, 106 U.S. App. D.C. 192, 271 F. 2d 
458 (1959). 


CONCLUSION 


For the reasons stated, the judgment of the District 
Court should be reversed and the cause remanded for a 
new trial. 

Respectfully submitted, 
Asz Kraseh 
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Washington 6, D. C. 
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14The applicable statute (D.C. Code § 24-301(e)) authorizes conditional 
release if the hospital superintendent certifies the defendant ‘‘is in a con- 
dition to be conditionally released upon supervision.’? The Court is vested 
with ultimate authority to determine whether, and under what conditions, 
probationary release will be allowed. 
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BRIEF OF THE AMERICAN PSYCHIATRIC 
ASSOCIATION AMICUS CURIAE ON 
REHEARING EN BANG 


JURISDICTIONAL STATEMENT 


On August 24, 1959 a one count indictment was filed in 
the court below against appellant. He was charged with, 
on July 11, 1959, within the District of Columbia, purpose- 
fully and with deliberate and premeditated malice murder- 
ing Fred L. Jenkins by means of shooting him with a 
pistol (J.A. 1). On August 28, 1959 appellant pleaded 
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not guilty to this charge (J.A. 1). Appellant was ordered 
to St. Elizabeths Hospital for mental examination. 


On February 25, 1960 the hospital authorities reported 
to the court below that appellant was suffering from a 
mental deficiency, yet stated he was mentally competent 
to understand the proceedings against him and to assist 
in his defense. Thereupon he was brought to trial. A 
jury returned a verdict of guilty of murder in the second 
degree. A sentence of from six to twenty years was im- 
posed. On a prior appeal this Honorable Court reversed 
the conviction and remanded the case for a new trial 
because of errors in the lower court’s charge to the jury. 


McDonald v. United States, 109 U.S. App. D.C. 98, 
284 F. 2d 232 (1960). 


On remand appellant was tried a second time in the 
court below by a jury presided over by Judge Tamm. On 
February 1, 1961, the jury returned a verdict of man- 


slaughter (J.A. 139). On February 17, 1961 Judge Tamm 
denied the appellant’s motion for a judgment of acquittal 
or, in the alternative, for a new trial (J.A. 140). 


On March 17, 1961, Judge Tamm sentenced appellant to 
imprisonment for a period of not less than five nor more 
than fifteen years (J.A. 140). 


Appellant’s notice of appeal was filed on March 27, 
1961 (J.A. 141). 


After the present appeal was argued, an Order dated 
March 7, 1962 was issued sua sponte by this Court, setting 
the case for a rehearing en banc but limiting this rehearing 
to the question, ‘‘On the record made in this case, was 
an instruction of insanity or criminal responsibility 
required?’’ 


On May 15, 1962 this Honorable Court granted the 
motion of the American Psychiatric Association for leave 
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to file a Brief Amicus Curiae in this case on or before May 
26, 1962. This Brief is filed pursuant to that Order. 


Jurisdiction is conferred on this Court by Title 28, Sec- 
tion 1291, of the United States Code. 


STATEMENT OF THE INTEREST OF THE AMERICAN 
PSYCHIATRIC ASSOCIATION 


The American Psychiatric Association, founded in 1844, 
is a national membership organization of Doctors of Medi- 
cine who specialize in the diagnosis, treatment and care of 
mental illnesses. The Association is comprised of twelve 
thousand qualified Doctors of Medicine who specialize as 
psychiatrists. 


This Honorable Court at the time of the previous argu- 
ment of this appeal ordered a rehearing before the entire 
Court, sitting en banc, limited to the following question: 
‘‘On the record made in this case, was an instruction made 
on the issue of insanity or criminal responsibility 
required?’’ 


Involved in this question is the problem of whether a 
mentally retarded person may be exonerated from criminal 
responsibility under the principles announced by this 
Court in the case of Durham v. United States, 94 U.S. App. 
228, 214 F. 2d 862 (1954). Whether a mentally retarded 
person should be afforded in a criminal case the pro- 
tection of the principles announced in the Durham case, 
poses a question of great concern to the members of 
the medical profession who specialize as psychiatrists. 
This Association agrees with the conclusion expressed 
in the Brief submitted to this Court in this case by the 
Amicus American Orthopsychiatric Association that mental 
retardation is a mental defect and the American Psychia- 
tric Association can perceive no reason why mental re- 
tardation should be distinguished from other types of 
mental abnormality in deciding whether an individual 
suffers from a mental disease or defect under the prin- 
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ciples announced by this Court in the Durham case. The 
American Psychiatric Association, therefore, supports the 
contentions asserted in the Brief of the American Ortho- 
psychiatric Association, as Amicus Curiae, on rehearing 
en banc in this appeal, that the accused is not criminally 
responsible if his crime is the product of mental illness 
or defect and these terms include mental retardation. 
Mental deficiency or mental retardation is an abnormal 
mental condition, characterized by the retarded intellectual 
function or intellectual function that has demonstrably 
failed. Mental deficiency constitutes a mental defect within 
the meaning of the test for criminal responsibility formu- 
lated by this Court in the Durham case. When a mental 
defect exists, it would be proper to instruct the jury if 
the accused was found to be not guilty by reason of mental 
disease or mental defect, that he would forthwith be com- 
mitted to a mental institution in which he would be con- 
fined until the hospital authorities and the Court were satis- 
fied that he did not suffer from an abnormal mental con- 


dition which would render him dangerous.’ 


1In the Brief of the Amicus, the American Orthopsychiatric Association 
on page 9 in the second paragraph, there appears the following statement: 


“¢Two qualified expert witnesses—a psychiatrist and a psychologist— 
each testified at the trial, on the basis of independent examinations, that 
McDonald suffers from a mental deficiency (J.A. 110, 118). Both char- 
acterized the mental deficiency as a ‘mental defect’ (J.A. 109, 118).’’ 


The American Psychiatric Association recognizes the clinical psychologist as 
a highly trained person in the special field of psychological examination. 
He can provide important relevant data, such as the results from M.A. and 
I.Q. tests, to the psychiatrist, who has the final responsibility for medical 
diagnosis, but the psychologist, not being a qualified Doctor of Medicine with 
special training in the care and treatment of the mentally ill, in our view 
cannot qualify as 9 medical expert in the diagnosis, treatment and care of 
the mentally ill. The unique qualifications of the trained psychiatrist qualify 
him as the expert on the medica] aspects of diseases of the mind. The 
psychiatrist’s diagnosis of mental illnesses should be based on the synthesis 
of data from several sources. Psychological tests are but a part of the 
problem, and the clinical psychologist administering such tests is not qualified 
to ultimately diagnose a specific mental illness or defect or give expert 
medical testimony as to the existence of a specific mental disease or a specific 
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STATEMENT OF THE CASE 


On August 24, 1959 appellant was indicted for first 
degree murder. He pleaded not guilty. After his return 
from St. Elizabeths Hospital and after the reversal of his 
first conviction, he was tried to a jury in the court below, 
presided over by Judge Tamm, and in that trial the fol- 
lowing evidence was adduced. 


Ernest McDonald was twenty-four years old at the time 
of the alleged crime. He was born and raised in the South. 
(J.A. 72) He did not finish the sixth grade in school 
(J.A. 73). While he attended school, he worked at various 
jobs at a farm and in a saw mill (J.A. 73). When twenty 
years old he was convicted of housebreaking and when 
twenty-three he was convicted of larceny (J.A. 73). Appel- 
lant came to Washington in April of 1959 (J.A. 73). He 
began working as a truck driver for Charles Davis. Davis 
is the person who actually shot and killed Jenkins and in 
connection with this crime the prosecution contended appel- 
lant was an aider and abettor. (J.A. 73) Davis moved 


mental defect. This is the same position with this Association took in the 
Brief which it filed as Amicus Curiae in the case of Jenkins v. United States, 
No. 16,306. Counsel for appellant is in basic agreement with this Associa- 
tion’s position that a psychologist cannot give expert medical testimony in a 
ease such as this, Thus, appellant’s counsel in the Memorandum of Appellant, 
filed herein, states( p. 6): 

‘¢The appellant submits that since the fields of psychology and psychiatry 

do differ in their dealings with the mentally ill and mentally deficients 

that it would have been improper to have elicited any expert opinion from 

Dr. Mercer as to whether or not the crime with which appellant was 

charged was a ‘product’ of his mental defect.’’ 

“As an ‘opinion’ question for answer by an expert, such determination 

of necessity and for clarity must be reserved to the medical profession.’’ 
Counsel for the United States, appellee, also agree with the position of this 
Association concerning this problem. Counsel for the United States in the 
Memorandum for Appellee, filed herein, state (p. 3): 

“*A psychologist, without a medical degree, was not qualified to give a 

diagnosis of appellant’s condition’’ 
and in support of this statement cite the United States Government’s Memo- 
randum filed in the case of Jenkins v. United States, No. 16,306. 
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household effects and collected trash. Davis befriended 
appellant and from time to time loaned him money. Appel- 
lant respected Davis. (J.A. 74-76) 


On July 11, 1959 the undisputed evidence showed that 
appellant earlier that day had been held up, robbed of his 
wages and was beaten over the eyes by three men at the 
corner of 7th and O Streets, N. W. (J.A. 76-77). The in- 
jured appellant ran, weeping, to the home of his employer, 
Davis, and told him of this robbery and beating (J.A. 77- 
78). Davis then took appellant and started to a nearby 
hospital in order to have him treated there. On the way 
appellant sighted two of the men who had robbed him. 
(J.A. 79) One of these men was Jenkins. Appellant told 
Davis these were the men who had robbed him. Davis 
accosted these men and asked them whether they knew 
anything concerning appellant’s money. (J.A. 79) Jenkins 
denied knowledge of the hold-up. Davis threatened to kill 
Jenkins. (J.A. 102) Davis thereupon produced a revolver. 
There was no evidence that appellant knew Davis had a 
revolver. Appellant testified he was three or four feet 
behind Davis at the time and he grabbed Davis around the 
shoulders after he had fired a shot and cried out ‘‘Hold it’’ 
but Davis fired again. (J.A. 79-80, 102-103) Appellant 
said he never touched Jenkins (J.A. 103-106). None of 
the facts stated in this paragraph were disputed except that 
prosecution witness Johnson, in describing the scuffle in- 
volving Davis, Jenkins and appellant in a sort of confused 
way, indicated appellant had his arm around Jenkins in- 
stead of Davis. Rather than paraphrase this testimony 
we reproduce it here (J.A. 5-6): 


Q. All right, and then what happened? A. Then he 
start shooting. 

Q. All right. Now who started the shooting? A. 
The fellow that was named Davis, I think it is. 

Q. All right; and who did he shoot at, do you recall? 
A. He shot Fred. 
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Q. And when he did that, what did yondo? A. Well, 
I was just standing there. I was so shocked I wasn’t 
moving. 

Q. Do you recall how many shots this Davis fired? 
A. He fired more than one. 

Q. And while he was firing, what did the other man 
do, if anything? A. He was fighting him. 

Q. Fighting whom? A. Fighting the fellow that 
was doing the shooting, which was Davis. He start 
fighting him. 

Q. Who did? A. Fred start fighting Davis. 

Q. When you say, ‘‘Fred,’’ you mean Jenkins? A. 
That is right. 

Q. He started to fight Davis? A. That is right, 
after the shot. 

Q. What did this other man do that was with Davis 
if anything? A. He grabbed Jenkins. 

Q. How did he grab Jenkins? A. With his arm 
around the shoulders or neck. 

Q. All right. What did he do if anything after he 
grabbed Jenkins? A. Well, the three of them tussled 
around the building from this end to this (indicating). 
Like this is the front (indicating), tussled around to 
the side, P Street side. So another—the pistol fired 
again while they was around there. So the other fel- 
low was holding Jenkins—told him to hold it. 

Q. Told who? A. I imagine he was talking to Davis. 
That is who he was with, see. Just as he said, hold it, 
he and Jenkins spin around, see, and the fellow fired 
again. 

Q. Now, how did this other man have a hold of 
Jenkins at that time when they were around on P 
Street? A. In a wrestling manner, you know, kind of 
around his neck, like, his shoulder. 

Q. What? A. He had him around this part of his 
body (indicating), upper part of his body. I couldn’t 
tell exactly where he had him. 

Q. At the time this other man had him in that posi- 
tion, how was Jenkins facing Davis? A. Well, I 
couldn’t tell exactly, because they was tussling, see. 
I don’t know whether this fellow was facing him 
toward Davis or trying to stop him. Anyway— 
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Two policemen arrived at the scene shortly after the 
scuffle in which Jenkins was shot. One of the policemen 
shot and killed Davis. Appellant rushed to Davis’ aid and 
was seriously wounded by a shot fired by one of these 
policemen. (J.A. 34-36) 


Dr. Mercer, a psychologist employed at St. Elizabeths 
Hospital, testified that she gave McDonald a number of 
psychological tests and found McDonald’s Intelligence 
Quotient to be 68 (J.A. 109). She testified the average I. Q. 
range is from 90 to 110 (J.A. 111). Under her tests she 
placed him in the lowest 7 per cent of the population. 
Further, she gave him 66 in the performance test, placing 
him in the lowest 2 per cent of the population (J.A. 109- 
111). Dr. Mercer placed his reasoning ability and memory 
in the category of a child of ten or eleven years of age (J.A. 
110-114). She further characterized him as impulsive and 
dependent (J.A. 111). 


Dr. Read, a staff psychiatrist at St. Elizabeths Hospital, 
testified that McDonald’s mental condition was ‘‘mental 
deficiency, mild’? (J.A. 118). He testified he relied in 
arriving at this conclusion in part on the psychological 
test of Dr. Mercer (J.A. 121). Dr. Read testified that 
McDonald was childish, acted as a person who was ment- 
ally deficient (J.A. 120-121) and had a speech defect (J.A. 
113). Dr. Read was unable to express an opinion of 
whether or not the offense with which McDonald was 
charged was the product of his mental disease (J.A. 120). 


The prosecution produced no evidence of its own to con- 
tradict the results of the tests made by Dr. Mercer and the 
medical mental diagnosis testified to by Dr. Read. 
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STATEMENT OF POINTS 


1. Mental retardation is a mental defect and should not 
be distinguished from other types of mental abnormality 
in deciding whether an individual suffers from a mental 
disease or defect within the meaning of the principles an- 
nounced in Durham v. United States, 94 U.S. App. D.C. 
228, 214 F. 2d 862 (1954). 


2. There being uncontradicted evidence of mental re- 
tardation, the trial court was correct in instructing the 
jurors as it did that they could consider whether or not, 
because of his evidence, that if the jury was satisfied 
beyond a reasonable doubt that appellant aided and abetted 
in the killing, but the jury was not satisfied beyond a rea- 
sonable doubt that the act was not the product of a mental 
defect, then the verdict of the jury must be not guilty be- 
cause of insanity. (J.A. 136-137) 


3. On the evidence of mental retardation introduced in 
the case in the court below, it would be proper for the 
trial judge to instruct the jury that if the accused were 
found to be not guilty by reason of a mental disease or 
defect, he would forthwith be committed to a mental insti- 
tution in which he would be confined until the hospital au- 
thorities and the Court were satisfied that he did not suffer 
from an abnormal condition which would render him 
dangerous. 


SUMMARY OF ARGUMENT 


The basic question of whether mentally retarded per- 
sons are mentally diseased or defective as those terms are 
defined in the Durham case, on the evidence introduced in 
this case should be answered in the affirmative and the 
issue of the accused’s responsibility or lack of responsi- 
bility for the offense charged because of his mentally re- 
tarded condition, was a matter which was properly sub- 
mitted to the jury for determination. 
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Mental retardation is an abnormal mental condition. An 
accused in a criminal case is entitled to be acquitted if 
enough evidence is submitted of any abnormal mental 
condition which raises in the minds of the jury a reason- 
able doubt of his responsibility at the time of committing 
the offense. 


On the evidence adduced at the trial concerning the 
accused’s mental retardation, it would be right and proper 
for the trial court to instruct the jury that should the 
appellant have been acquitted because of insanity, that 
he would forthwith be committed to a mental institution 
and would be confined there until the hospital authorities 
and the Court were satisfied he did not suffer from a 
mental deficiency which would render him dangerous. 


ARGUMENT 
L 


Mental retardation is a mental defect or a mental ab- 
normality and is covered by the principles announced by 
this Court in the Durham case. As we have shown in our 
Statement of the Case, there was testimony received be- 
fore the jury in the trial to the effect that the accused 
had a mental deficiency-mild and had a mind which fanc- 
tioned like that of a ten or eleven old child. There was 
further evidence that he was impulsive, dependent and 
uneducated, in that he did not finish the sixth grade in 
elementary school. The trial judge ruled, and we submit 
correctly so, that this evidence justified the jury being 
instructed in accordance with the principles laid down by 
this Court in the Durham case. During the the oral argu- 
ment of this case at the rehearing en banc, counsel for the 
appellant argued there was sufficient testimony introduced 
at the trial to require appropriate instructions under the 
Durham case. Counsel for the appellant took the further 
position that the judge should have instructed the jury that 
if appellant were acquitted because of insanity, on such 
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acquittal the judge should have instructed further that 
appellant would be committed to a mental institution and 
would remain there for treatment until his condition was 
not dangerous. There is no dispute but that the trial 
judge did not give such a charge which is required in such 
circumstances by the decision of this Court in Lyles v. 
United States, 103 U.S. App. D.C. 22, 254 F. 2d 725 (1957), 
cert, den. 356 U.S. 961 (1958). 


While counsel for the appellee orally argued, first, that 
there was not sufficient evidence to justify the trial court in 
giving the charge under the Durham case, this argument 
apparently was not pressed too vigorously and appellee 
later took the position during the oral argument that appel- 
lee’s basic contention was that there was no causal connec- 
tion between the mental deficiency of appellant and the 
criminal acts involved. Under these circumstances, appellee 
contended that it was not error for the trial judge not to 
charge that McDonald would be committed to a mental hos- 
pital for treatment, should he be found not guilty by reason 
of insanity and would be confined there until he was no 
longer dangerous. Thus, there seems to be no real dispute 
between the parties that mental retardation is a mental 
defect or a mental abnormality and once mental retardation 
is shown, that appropriate instructions should be given to 
the jury under the Durham case. If there were any question 
in regard to this problem, it would seem to have been 
resolved by the recent decision of the Supreme Court of 
the United States in Lynch v. Overholser, No. 159, October 
Term 1961, decided May 21, 1962, —— U.S. ——. In re- 
versing this Court’s decision in the Lynch case (288 F. 2d 
388) the Supreme Court extensively reviewed the prob- 
lems arising out of criminal trials wherein the question of 
unsoundness of mind or an accused’s mental health is put 
in issue and in holding that the compulsory commitment 
provisions of the D. C. Code (See. 24-301(d)) could not be 
applied to an accused who refused to raise any defense 
concerning his mental condition. In dealing with the basic 
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problem we have here as to what constitutes unsoundness 
of mind or insanity as those terms affect criminal respon- 
sibility the Supreme Court held (Slip Opinion, p. 10) 
that any ‘‘abnormal mental condition’? which raises a 
reasonable doubt as to the condition of an accused’s mind 
at the time of the commission of a crime, can be the basis 
of avoiding a criminal penalty. Thus, the Supreme Court 
in this regard held (Slip Opinion, p. 10): 
‘‘The criminal defendant who chooses to claim that he 
was mentally irresponsible when his offense was com- 
mitted is in quite a different position. It is true that 
he may avoid the ordinary criminal penalty merely by 
submitting enough evidence of an abnormal mental 
condition to raise a reasonable doubt of his responsi- 
bility at the time of committing the offense.’’ 


Tl. 


The evidence below was sufficient to justify an instruc- 
tion by the trial judge that if appellant were found guilty 
by reason of insanity that he would be forthwith committed 
to a mental institution for confinement until the hospital 
authorities and the Court were satisfied that he was no 
longer dangerous. 


Since there was sufficient evidence of mental abnormality 
to require appropriate instructions under the Durham case, 
this was a proper case in which the trial judge should 
charge the jury that if appellant was acquitted by reason of 
a mental disease or defect, he would be committed to a 
mental institution and detained there until the hospital au- 
thorities and the Court were satisfied that he would not 
be dangerous because of his abnormal mental condition. 


As the evidence described an uneducated impulsive 
youth, with a mind functioning like that of a ten or eleven 
year old child, precautions should be taken to insure that 
the jury is instructed properly in regard to his criminal 
responsibility and particularly what would happen to 
appellant in the event the jury should acquit him because 
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of his abnormal mental condition. One of the precautions 
which would insure that the jury would be advised of the 
results of such a verdict would be to instruct the jury in 
such an event that the accused would be committed to a 
mental institution and detained there until he was no 
longer dangerous. Accordingly, this Association submits 
that this is a case in which it was proper to give such an 
instruction, in accordance with the ruling of this Court in 
Lyles v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 
725 (1957), cert. den. 356 U.S. 961 (1958). 


CONCLUSION 


The evidence was such that the question of the mental 
abnormality of the appellant was one which properly should 
have been submitted to the jury under appropriate instruc- 
tions following this Court’s ruling in the Durham case. 
Farther, the evidence was such that it was proper for the 
trial judge to further instruct the jury, in the event 
appellant was acquitted by reason of a mental disease or 
defect, that he would forthwith be committed to a mental 
institution where he would be confined until the hospital 
authorities and the Court were satisfied that he did not 
suffer from an abnormal mental condition which would 
render him dangerous following this Court’s ruling in the 
Lyles case. 


Respectfully submitted, 


Warren E. MaGee 
745 Shoreham Building 
Washington 5, D. C. 


General Counsel for 
American Psychiatric Asso- 
ciation, Amicus Curiae 
Of Counsel: 
Macee & Butow 
Washington, D. C. 


May 25, 1962. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRC 


Appeal No. 16,304 


ERNEST McDONALD, 


Ve 
UNITED STATES OF AMERICA, 
Appellee 
MEMORANDUM OF_APELLANT 


On Merch 7, 1962, this Court sua sponte, ordered a re-hearing 
en banc, limited to a specific question, and allowed appellant twenty days 
to file a memorandum herein addressed to the question. Appellant submits 


this, his memorandum. 


QUEST ION 


Qn the record made in this case, was an instruction on the 


issue of insanity or criminal responsibility required? 


APPELLANT'S POSITION 


It is appellant's position in response to the Court's ques- 
tien that on the record in this case an instruction in the issue of in- 
sanity or criminal responsibility was clearly required. 

In the opinion of appellant the question of whether or not 


an instruction on the law is requisite must depend upon two salient fac- 


tors. They are as follow. 


1. Was a genuine issue of fact on the disputed matter raised 


by the testimony. 

2. Is the matter one from which legal signiPicance flows? 

If both factors do exist an instruction on the law pertain- 
ing to the factual issue is required, while if either is Jacking, no such 
instruction is required. The reasoning for this mst be apparent if our 
system of trial by jury is to be preserved since man's rights to have a 
jury determine the truth or falsity of the facts are preserved to him by 
our Constitution, while an interpretation of such of his ‘legal rights as 
flow from those facts is reserved to courts Jeerned inthe law. Hence the 
jury finds the facts and presumably applies the law as the court instructs 
them they mst. 

It cannot be questioned in this case but that a "mental ques- 
tion" wag raised. What is now being questioned by this Court is presum- 
ably the type, nature and quality of proof which a defendant in a criminal 
prosecution ig obliged to produce in order to create an issue of fact, 
justifying an instruction to a jury as to his defense of ‘mental lack in 
commission of the crime with which he is charged. 

The law recognizes "mental diseases" and "nental defects." 
Each has its own particular niche in jurisprudence, because medically, 
differences exist between mental disease or mental illness and mental de- 
fect. Mental illness or disease usually denotes a deranged or abnormal 
condition of the mind, transitory, or fluctuating in nature, and capable 
of progressing, regressing, improvement and sometimes of cure. Mental 
defect on the other hand usually denotes a deranged or abnormal condition 


of the mind, fairly constant, and generally not considered capable of 
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either improvement or deterioration. 


This appellant effectively raised the factual ques*ion of 


his mental capacity in the following manner. 

Testifying in his own behalf, appellant stated he -as born 
in 1934 in South Carolina, and attended school there irregular y, being 
eventually promoted to the sixth grade in South Carolina. He ::orked on 
a farm and in a sawmill while attending school. He can read and write, 
but not too well. (J.A. 72, 73) 

He came to Washington April 21, 1959, just about three months 
prior to the occurrence of the incident in which he became involved. He 
obtained employment immediately with one Charles Davis, whom he allegedly 
aided and abetted in the killing of one Jenkins, and in his association 
with Davis looked on him "more like a father to me than anything." (J.A. 75) 

He called as a witness, Dr. Margaret Mercer. Dr. Nercer is 
not a medical doctor but is a psychologist. She had been at St. Elizabeth's 
Hospital for eight years prior to appellant's trial, engaged veriously 
thereat, in doing research for the psychological branch, and i: having 
charge of the psychological serviee for the John Howard Pavili-a. She 
holds a Ph.D. degree in Clinical Psychology from Penn. State, arved an 
internship in New York Lynchburg Village for mental deficients. is cer- 
tified as a psychologist in Maryland and Virginia and is a Feliow and 
Diplomate in the American Psychological Association. She: has rublished 
literature in her field. (J.A. 107, 108) 

Dr. Mercer examined the appellant personally, and therefrom 
determined that his I. Q. was 68, which placed him as having a mental 


development equivalent to thet of a child between 10 and ll ye-rs of age, 
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and placed him within the abilities of the lowest percentages of our 
population. | 

Dr. Mercer testified that appellant had a mental defect 
(J.A. 109) which limited his ability to reason to about the same level 
as a child of 10 or 11 years of age, which restricted his ability to 
understand problems, and made him dependent on other persons for guidance 
and assistance. (J.A. 110) Furthermore, his condition would result in 
a decreased ability to distinguish right from wrong in particular situ- 
ations, and would make any person so affected more likely to act impul- 
sively in situations of strese. (J.A. 111) 

Dr. James L. Read was also called by appellant as a witness. 
Dr. Read is a medical doctor, and was at the time of appellant's trial 
a staff psychiatrist at St. Elizabeth's Hospital ascigned to the maximum 
security building. His qualifications were recognized ey the Court. 
(J.A. 118) 

Dr. Read produced the hospital records and testified that they 
showed an official diagnosis of mental deficiency, mild. He further 
testified that he personally had examined appellant several tines at 
the hospital, and also explained that the I. Q. tests such as Dr. Mercer 
had described she had given as a psychologist, were considered by him as 


a psychiatrist, and upon which he, as a psychiatrist made his diagnosis. 


In this case, appellant was diagnosed as having a mental defiency, or 


mental defect. (Jia. 118) 

Dr. Read testified that appellant would not be able to think 
ahead, to see possible consequences of his actions. His intellectual 
capacity would prevent him from adequately grasping what might happen, 
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what things might lead to. (J.A. 119) 

Dr. Read was not able to say that the crime herein was or 
was not a product of appellant's mental deficiency. (J.A. 120) 

No medical testimony was offered by the United Stetes, al- 
though an alleged report of Dr. Overholser was marked as governnent 's 
Exhibit No. 4, and a part thereof read aloud from the stand by Dr. Read. 
When Dr. Read started to comment, he was interrupted by the government, 
and never concluded his statement; The exhibit although used to interro- 
gate Dr. Read was never offered in evidence. (J.A. 120, tr. 259) 

To summarize the case factually in this posture, and to then 
apply the law, the following facts exist. | 

1. Both the psychologist and the psychiatrist found appellant 
suffering from a mental defect. 

2. Appellant's mental age was equal to that of a child of 
ten or eleven years of age. ; 

3. His actions under stress would not be expected to be those 
of an average or normal person. 

4. He would act impulsively. 

5. He would have less ability in a particular situation to 
distinguish right from wrong than would a normal person. 

®o objection was made to any of the above testimony and no 
countering testimony was offered. 

Dr. Read's testimony was of no practical value: in the estab- 
lishment of any material factor involved in the question or posed. He 


did unqualifiedly diagnose appellant as suffering from mental defect, but 


his testimony concerning any opinion as to the crime being @ product 
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of appellant's mental deficiency is so lacking in any firm position as 


to leave it worthless. 

Accordingly appellant's legal right to an instruction upon 
his mental condition herein mst be viewed from the quality of Dr. Mercer's 
testimony. The appellant submits that since the fields of psycnology and 
psychiatry do differ in their dealings with the mentally 11 and mentally 
deficients that it would have been improper to have elicited any expert 
opinion from Dr. Mercer as to whether or not the crime with! wnich appel- 
lant was charged was a "product" of his mental defect. 

4s an"opinion" question for answer by an expert, such deter- 
mination of necessity and for clarity must be reserved to the medical 
profession. 

On the other hand, this identical question as a factual con- 
clusion, is one also reserved for the jury and it is not bound by medi- 
cal opinions of experts, but is entitled to make its findings from all 
of the testimony, expert or non-expert, opinion, specialized or ordinary 
as it may be. Accordingly whether or not a particular crime may be shown 
to be a "product" of a mental defect, is equally capable of being demon- 
strated as such a "product" by establishing non-medically, that one with 
a mental defect which is recognized medically, will act from impulse, or 
other than as a normal person. If so it mst appear that the crime is 
just as much a "product" of the mental defect in society, as one which 
might be deemed a "product" medically. This appellant sincerely urges 
that Dr. Mercer's non-medical psychological testimony equates just as 


strongly to support a conclusion that the offense in which he became 


involved as any medical testimony which might have been produced. 
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In this connection appellant points to the Fer) Curiain opin- 
ion rendered by this Court in Blocker v, United States, 107 U. S. App. 
D. C. 63, in which this Court adopted a pesition of the Royal Commission 
Repsrt on Capital Punishment, and stated at page 64, as follows: 


 #* % Where a person suffering from 


a _ mental abnormality commits a crime, there 
must_always be some likelihood that the 
abnormality has played séme part in the 
causation of the crime; and, generally speak- 
ing, the graver the abnormality, * * * ! 


the more probable it mst be that there 
is a causal cennection between them. 
But the closeness of this connection will 
be shown by the facts brought in evidence 
in individuel cases and cannot we decided 
on the basis of any general medical prin- 
ciple. (Emphasis Added 
Accordingly if the foregoing premise still stands, whether 
appellant was medically mentally defective is secondary to the basic 
issue. The basic issue is and mst be that if he was mentally abnor- 
mal, and he had a mental defect, "there must always be some likeli- 
hood that the abnormality has played some part in the causation of 
the crime." (Emphasis Added) 
This issue has appeared in many ways in criminal trials. 
Recently it has appeared and has been reviewed by this Court ia cases 
where no more has been shown than that the alleged perpetrater is a 
person of low I. Q. or 8 maron, without the added factor present in this 
appellant's case, namely that medically and psychologically he is con- 
sidered as being a mental defective. : 
Diustrative of this is Moore v. United States, 107 U. S. 


App. D. C. 332, wherein this Court en banc, denied appellant the right 


to even proceed with his appeal in forma pauperis upon an appeal which 
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would have explored the extension of the insanity instruction as defined 
in Durham v. United States, 94 U.S. App. D. C. 228, toa moron by 
pyschological test having an inteligence quotient of less than 70. In 
Moore, the would be appellant was not a person suffering from either a 
"disease: or a "defect" as defined by this Court. This lack of "disease" 
or "defect" was obviously the decisive factor. 

In the present case, not only does appellant have a low 
I. Q. but medically and psychologically he is considered mentally de- 
fective, an important distinction within the purview of both Blocker and 
Moore, supra, : 

Again in the present case, appellee, in its brief, footnote 
11, page 15, refers to the "only evidence" of mental defect. as being that 
of the psychologist as to appellant's I. Q. and of the psychiatrist based 
primarily upon those psychological tests. This is indeed an incomplete 
statement when all of the testimony of Dr. Mercer, Dr. Read’ and the 
appellant himself are considered. 

This Court and others well recxgnize the dependence of 
psychiatrists on psychologists for diagnostic purposes. ‘This is clearly 
pointed out in Jenkins v. United States, Appeal No. 16306, decided 
October 26, 1961, while this case has been pending. Similarly is Hidden 
v_ Mutual Life Insurance Co., 217 F.2d 818 (4th Cir. 1954). 

It should be borne in mind that in the cases which this 
appellant claims are distinguishable from his, the testimony was al- 


ways short of any opinion of "mental defect" or "mental deficiency", 


The sole basis has thus far in such cases been either that the perpe- 


trator of the crime was a "moron," that his I. Q. was 70 or less, cr that 
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he had a sociopathic personality distyr-bance not considered to be a men- 
tal disease or defect. This appellant in addition to his low I. Q. was 
considered by Dr. Mercer and diagnosed ty Dr. Read to be a mentally 
defective both as a result of his I. Q. and from other tests. 

If these conclusions are supported by the record, and appellant 
submits that they are, as has been hereinbefore stated, then in reliance 
on the enunciations of this Court clearly set forth in Carter v. United 


States, 102 U. S. App. D. C. 227, appellant was entitled to an instruc- 


tion along the lines stated in and consistent with the law as expressed 


in Carter by this Court. 

The appellant senses that this Court is searching herein 
to establish a criteria of proof upon which a format may be projected 
for guidance of the trial courts in the growing number of cases in which 
"mental defect" in turn, flows frem a psychologists determination of a 
low I. Q. As such, this case fits in between the determination reached 
vy this Court in Moore v. United States, Supra, where this Court refused 
an in forma pauperis appeal to a defendant with a low I. Q. but without 
mental defect, and Turberville, et al., v. United States, Appeals No. 
16343, et al., decided February 1, 1962, wherein the refusal of the 
trial court to direct a verdict of acquittal by reason of insanity had 
been denied when the only cognizant proof thereof hed been an I. Q. of 
67 and a mental age of just over nine years, and which denial this Court 
affirmed. 

This is not the case for this purpose, and if herein any 
attempted format is projected by a ruling that on the record herein an 


instruction on insanity or criminal responsibility was not justified 
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TT sda add 


only further confusion and indecision can result. This of necessity 
mist be a normal sequel, for herein factually there is lay testimony, 
medical testimony, and psychological testimony all directed to the 


question of abnormality as a factor in the commission of the alleged 


crime. No countering testimony was offered, and the Court below did 


instruct, albeit erroneously for other grounds heretofore asserted, on 
the defense. Accordingly any effort sua sponte now by this Court to 
raise as a new question, one not raised by appellee below, and as to 
which it did not in fact even offer testimony can only compound the 


other errors which appellant has heretofore urged were committed. 


Respectfully submitted, 


Washingten 5, DVT. 
Attorney Appointed By This Court 


